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Taxpayer Name: Green 199, Jynasty Trust Examiner:  L.skill, Christophe
Mart D. Green Truslee
TIN:
Tax Form: 1041 Date: 812710, 6/23111, 6/24/11,
7MY, 71201, 711131
Tax Year (s): 200412

Claim: Charitable Contribution

duction Lead Sheet

.,..w,m Period Per Exm stmant , ance
200412 3.184 748.00 00 0.00 | 401-2.1/2.3

Conclusion: (Reflects the final determination on the issue. )

The claim is disallowed in full as the allowable charitable deduction amount is $1 7,227,772 and is less than
the amount per the original return and per the amended retum.

| —

mudit Steps: (Document audit steps taken or to be taken.) v;:;:&z':r
:. 1. Review claim. 401-1.11.4
|~ 2. Compare computations per return and amended relurn 1o code and regulations. 401.2.1/2.12
| 3. Inspecttustinstrument. - 401-3.1& 645 |
| A. Review prior Appeals information and findings 845
5. Review and apply Chief Counsel Advise 401-4.2/4.5
6.

Facts: (Document the relevant facts.)

The trust filed an amended retumn (claim) for 2004 claiming an additional charitable deduction amount of
$9,127 850 and a refund of taxes paid of $3,194,748. The claim was not Pprocessed by the service center.
The claim was forwarded to the field for review.

The claim was postmarked October 15, 2008. The original return was postmarked Oclober 17, 2005 and was
considered timely filed as October 16, 2005 was a Saturday. The claim was filed within three years of the
filing of the original return and is therefore timely filed. The statute of limitations is only open to the extent of
the tax or refund relatad to tha claim issue.

The original return reported total charitable confributions of $36,867,002 in 2004. This consisled of
contributions of real estate of $30,313,000 to 50% entities at fair market value (FMV) and a $6,554,002
contribution from a flow-through entity to a 50% entity. The trust limited the contribution deduction to
$20,526.383 using the 30% of “AGI” limitation for the FMV of the real property contributed, see

Statement 286 attached fo the original return. However, the “AGI* computation appears to be incorrect, see
below and WIP 401-2.1/2.12.

The real estate contributions per the Forms 8283 for each property show a combined basis of
$10,673,770 and a FMV of $30,313,000. The difference between the basis and the FMV was not
included as trust income on either the original return or the amended return. The Forms 8283 and the
attached appraisals show the properties were purchased in 2003. Based on the Forms 8283 and some of the
attached appraisal information the properties were held for more that one year. This would allow long-term
capital gain treatment if the properties were sold. The Forms 8283 appear te be properly completed and were
accepted as correct. However, no appraisal information was attached to the return for the property valued at
$29,500,000. The $6,554,002 contribution deduction was from HOB-LOB Limited Partnership per
Statement 26. :

The amended return used the same contribution amounts, but revised the limitation amount. The amended

return shows a charitable deduction of $29,654,233 using 50% of Unrelated Business Taxable Income (UBTI)
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Taxpayer Name: Green 199, Jynasty Irust Examiner:  vuskill, Christophe
Mart D. Green Trustee
TIN:
Tax Form: 1041 Date: 8/27/10, 6/23/11, 6/24/11,
7M1, T2, 7113711
Tax Year (s): 200412

instead of the 30|itatdonsc Statement 27-1 -2 atlached to the amended telurn. However, the
percentage of the contributions allocated to UBT! was incorrect as the methodology used does not follow the
regulations, see helow and W/P 401-2.1/2.12.

The prior agent did not raise a valuation issue regarding the three donated properties. Nor was any issue
raised regarding the flow-through contribution from the partnership,

Both the wriginal return and the amended return contained computations fimiting the amount of the

| contributions that could be deducted. The original return based the computations on "AGI” that was computed
| using the total income of the trust less cerlain items on the face of the return, inciuding the Income

| Distribution Deduction (IDD) per § 661(a) and the exemption amoun! per § 642(b). The percentage limitation
used was 30%. The deduction of IDD and the exemption for this computation is contrary (o Treasury
Regulation 1.681(a)-2(b)(2), W/P 401-2.12, The 30% limitation rate is correct if FMV is used, but the “AGI”

limitation was not calculated properly. i
The amended return based the computations on UBTI (Unrelaled Business Taxable income) that was :
computed using the identified UBTI income leas taxes of $1,955,051 on the face of the return and the
deduction of $1,000 allowable per § 512(b)(12). However, the amended return used a 50% limitation inslead
of a 30% limitation in compuiting the deduction. The deduction of the taxes appears contrary to § 512(a) as it
is not directly connected to the unralated business income. The 50% limitation appears to be contrary to §
512(b)(11) and § 170(b)(1)(A) & (C) concerning appreciatad property. Again the percentage limitations do not
appear to have been correctly calculated.

The trust instrument was raviewad to verify the allowance of charitable contributions and the treatment of
income of the trust, W/P 401-3.1 & 645 (complete trust instrument). The trust was created in 1993 per the
return. The trust instrument contains 1993 in its name. Based on this the trust was created after 1969.
Therefore, no deduction is allowed for amounts “set aside” for charitable contributions.

The frust instrument allows for contributions to charity in Article |, section 1.6. The instrument further states

in Article li, section 2.2, the trust may " distribute to charity such amounts from the gross income of the Trust
as the Trustee determines appropriate..." Article 4, section 4.3, incorporates the "Standard Trust Provisions"
as shown in Exhibit A into the trust agreement. Exhibit "A" (Standard Trust Provisions) to the David and
Barbara Green 1993 Dynasty Trust state in Article Ill. General Trust Provisions. W/P 401-3.1.

"3.1. Accumulated Income Becomes Principal Any income earned by the Trust that is not distributod or
is not deemed to be distributed to or for the benefit of a Beneficiary during the fiscal year in which earned, or
within a period of time which, for federal income tax purposes. is deemed to have been made during the
preceding fiscal year of the Trust, shall be added to and become a part of the principal of the Trust.”

The deemed distribution is in reference to § 842(c)(1) regarding an election to treat contributions in the
succeeding year as paid in the current year,

The property contributed in 2004 was purchased in 2003 and was held by the trust and not distributed in
2003. No election per § 642(c)(1) appears to have been made. The property was subsequently distributed in
2004 to charitable organizations and a limited charitable contribution deduction was taken on the original
return and subsequently increased on the amended return (claim). In addition, the portion of the real
property contribution attributable to the increase in FMV was not included in trust income Treasury
Regulation 1.642(c)-3(b) states the contribution deduction must be reduced by amounts not included
in income.

_Claim: Charitable Contribution Deduction Lead Sheet 7
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Taxpayer Name: Green 199, uynasty Trust Examiner: i iskill, Christophe
Mart D. Green Trustee
TIN:
Tax Form: Date: 8/27/10, 6/23/11, 6/24/11,
M, 7z, T3
Tax Year (s): 200412

Claim: Charitable Contribution Deduction Sheet

——

| Based on the trust instrument it appears the expenditure of 2003 income for the real property with said
| property held by the trust and not distributed in 2003 would cause the property to be treated as principal or
corpus. Alternatively, any portion of the real property contribution determined to be paid out of incame (basis)
would be limited to a deduction amount equal to the amount included in income of the trust, Therefore, the
gain related to the increased FMV of the real property, which has not been included as income, would not be
allowed as a charitable contribution deduction.

The same issue was raised for the 2006 trust year in en unrelated examination. The examination disallowed
the property deduction in its enlirety. The case was settied in Appeals. Appeais allowed a limited portion of
the contribution related fo the real property concluding it was paid out of “prior gross income.” However, the
Appeals settlement concluded that the 30% limitation based on income relating to the real property portion of
the contribution was less than the basis of property contributed, W/P 645. Therefore, Appeals did not address
he issue of basis versus FMV regarding the value of the contributed real property.

/P 401-4.2. A respense was received in July of

in the form of a Chief Counsel Advise (CCA), WIP 401-4.3/4.4B The CCA concludes that the
charitable deduction aliowable to the trust should be limited to the basis of the properties purchased
- with accumulated income and subsequently contributed to charity, The CCA does not specifically

- address the corpus argument related to the purchase of the properties and donated in a subsequent year. A
copy of the CCA was provided to the trust’'s power of attorney.

The allowable contribution deduction of the properties should be computed on the purchase price (hasis) and
not the FMV, In addition, the computations per the original return and amended return should be corrected for
computational errors and misapplication of the code and regulations.

Based on the CCA the property contribution is allowable. The value of the contribution is limited to the basis
of the property as this would represent the "gross income” of the trust per IRC § 642(c). Using the correct
computational requirements the amount of the contribution would be further limited to 50% of Unrelated
Business Income less the directly related expenses per §§ 681, 842(c)(4), 513(b)(1), 512(a)(1), (b)(11), &
(b)(12) and 170(b)(1){A) & (C). The allowable amount would be $17,227,772, W/P 401-2.1/2.3. As this
amount is less than the amounts per the original return and per the amended return, the claim is
disallowed,

Alternative Positions:

A. The claim is disallowed in full as the amount per the amended return was not paid from income and is not
allowable per § 642(c). No adjustment is required as the claim was not processed.

B. Alternatively, if the property contribution is allowable and the fair market value of the property contributed
is allowed, the contribution should be limited to 30% of Unrelated Business Income less the directly related
expenses for the contribution of appreciated property per §§ 681, 642(c)(4), 513(b)(1), 512(a)(1), (b)X11) &
{b){12) and 170(bX1XA) & (C). The alfowable amount would be $24,167,353 As this amount is more than the
original return and less the amended return, the trust may be entitled to an additional deduction.

401-1-Claim Lead Sheet Workpaper# 401 1.3
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Taxpayer Name:  Green 199: uynasty Trust Examiner: Liiskill, Christophe
Mart D. Green Trustee
TIN:
Tax Form: 1041 Date: 8127110, 6/23M11, 6/24/11,
71, T2, T3
Tax Year (s): 200412

Argu nt:
The claim of §3,194,748 should be disallowed in full as he allowable charitable deduction amount would be
$17,227,772 and is less than the amount per the original return and per the amended return.

The charitable deduction should be limited to 50% of Net UBTI or $17,227,772, the flow-through amount from
the partnership and the properly contributions. The value of the property contributions should be limited to the

purchasc basis per the CCA and sections 642, 170 and the related regulations. As the allowable amount is
less than the original return amount and the claim amount, the claim should be disallowed in full.

The claim of $3,184,748 is disallowed in full.

Alternative Positions:

A. The claim is disallowed in full as the amount per the amended return was not paid from income and is not
allowable. No adjustment is required as the claim was not processed. The claim of $3,194,748 should be
disallowed in full as the trust is not allowed any additional charitable contribution deduction. The charitable
deduction should be limited to the flow-through amount from the partnership as the property contributions are
from corpus and not from income of the trust. The property was purchased in 2003 and not distributed by
year-end. At that puint the character of the property per the trust instrument is corpus. The contribution of the
property in 2004 would be from corpus and not from income. It may be argued that had the property been
confributed in 2003 it would have been from income, However, this is less clear as it is an in-kKind contribution
and may still be considered as not from income. The question is moot, if the property was purchase and
donated in the same year the deduction for charitable purposes would be limited to basis as any gain would
be a short-term capital gain and the FMV could not be used per § 170(e). The property deduction should not
have been taken. The amount per the original return exceeds the allowable amount. As the allowable amount
is less than the original return amount and the claim amount, the claim should be disallowed in full.

B. Alternatively, if the property contribution is allowable and the fair market value of the property contributed
is allowed, the contribution should be limited to 30% of Unrelated Business Income less the directly related
expenses for the contribution of appreciated property per §§ 681, 642(c)4), 513(b)(1), 51 Aa}1), ({11 &
(b)(12) and 170(b){1){A) & (C). The allowable amount would be $24,167,353. As this amount is more than the
original return and less the amended return, the trust may be entitled to an additional deduction.

Law: (Tax Law, Reguiations, court cases, and other authorities. If Unagreed, add Argument)

IRC Section: CCA, §§ 642(c)(1) & (4), 681(a), 511, 512(a) & (b)(11), (12) & (13), 513(a) & (b}, 170(a) & (b)(1)
and Tres. Reg. §§ 1.642(c)-3(b), 1.681(a)-1 & 1.681(a)-2(b).

Specific cilations:

Taxpayer Position: (If applicable) _
The trust's power ol attorney, Leslie LaReau, has tentatively stated the trust will not agree with the
government's position, which is based in part on the CCA. She has indicated the trust will appeal this finding.
As a closing lelter has not been issued to the trust a formal position by the trust is not included at this time.
However, in previous documenis provided to the government, WIP 401-5.1 & 645, the trust has taken the
position that the real property contributions, at FMV, are deductible as they were paid out of frust income and

Rev. 01/2005
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The David and Barbara Green 1993 Dynasty Trust  0B/23/10 cwd, DBI24/10 cwd

200412 Form 1041 08/25/10 cwd, 08/27/10 cwd
Claim - Charitable Contributions 06/23/M11 owd, 07/11/11 ewd
0711211 cwd

Primary examination position:
Based on the CCA the primary position is the property contribution is allowable and the value of the coniribution
should be limited to the basis of the praperty as this would represent the "gross income” of the trust per
IRC § 842({c). In addition, the amount of the contribution would be further limited to 50% of Unralated Business
Income less the directly related expenses per §§ 681, 642(c)(4), 513(b)(1), 512(a)1), (b)(11), & (b)(12) and
170(b){1)(A} & (C). The allowable amount would be $17,227,772. As this amount is less than the amount per
the original return and per the amended return, the claim is disallowed.

Alternative positions:

A. No deduction is allowable for the contribution of property as the contribution was not made from gross income
per IRC § 842 (c}. The deduction is limitad to the flow-through contribution of $6,664,002. Aa this amount is
less than the amaunt per the ariginal return and per the amended return, the claim Is disallowed,

The trust instrument for The David and Barbara Green 1993 Dynasty Trust clearly states that any income of the
trust not distributed during the fiscal year is principal (corpus). Therefore, any property purchased in the prior
year and not distributed would become corpus and would not be allowed as a deduction in a succeeding year.

The trust mstrument allows for contributions to charity in Article |, section 1.6. The instrument further states
in Article Il section 2.2, the trust may “...distribute to charity such amounts from the gross income of the Trust
as the Trustee defermines agpropriale... " Arlicle 4, section 4.3, incorporates the “Standard Trust Provisions”
as shown in Exhibit A Into the tfrust agreement. Exhibit "A" {Standard Trust Provisions) to the David and Barbara
Green 1993 Dynasty Trust state in Article I, General Trust Provisions.
"3.1. Accumulated Income Becomes Principal . Any income earned by the Trust that is not distributed or
is not deemed io be distributed fo or for the benefit of a Beneficiary during the fiscal year in which earnad, or
within a period of lime which, for federal income tax purposes, is deemed to have been made during the
preceding fiscal year of the Trust, shall be added to and become a part of the principal of the Trust.”

B. Alternatively, if the properly contribution is allowable and the fair market value of the property contributed is
allowed, the contribution should be limited to 30% of Unrelated Business Income less the directly related
expenses for the conbribulion of appreciated property per §§ 681, 642{ci4), 513(b){1), 512{(a)1), (0){11) & (b}{12)
and 170(b){(1){A} & (C)}. The sllowable amount would be $24,167,353, As this amount is more than the original
return and loss the amoended return, the trust may be enfitied to an additional deduction.

Note:

The trust is claiming as part of the charitable deduction a $8,554,002 flow-through deduction from a partnership.
No information has been reviewed showing the partnership actually distributed to the trust sufficlent amounts fo
allow the deduction of this flow-through contribution. If this contribution is deemed as not paid from the income

of the frust due to the lack of distributions the primary and alternative position B would be reduced by this amount,

Primary & Alternative Position B - Allowable deduction Primary Postion Alter Position B
Deduction related to Non-business Income (§ 642(c)) g a
Deduction related to UBI (§§ 642(c){4), 681 & TR § 881(a)-2{(b}{(3)) 17,227,772 24 167,353
Allowable charitable deduction 401-2.3 17,227,772 24,167,353
Deaduction per original retum 401-2.2 20,526,383 20,526,383
Deduction per amended return 401-2.2 29,654,233 29,654,233
401-Trust Computations. xls 401-2.1

USAO000076
Green v. USA PX0010-0005

Case No. 13-CV-01237-D
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The David and Barbara Green 1893 Dynasty Trust
200412 Form 1041
Claim - Charitable Confributions

08/23/10 owd, 08/24/10 cwd
08/25/10 cwd, 08/27/10 cwd
0612311 cwd, 07/11/11 cwd

071211 ewd
Information per the Original and Amended Forms 1041:
A Form 8283 per Original and Amended Forms 1041
ltem _ Type . Location _Purchased Basis Donated FMV
Property 1 Real Estate Georgia  February'03 10,368,113 3/16/2004 29,500,000
Property 2 Real Estate Oklahoma August'02 160,477 1512004 355,000
Praperty 3 Real Estate Texas June 03 145,180 10/5/2004 458,000
Total property contributions _ 10,673,770 30,313,000
Note: Should use 30% limitation using FMV or 50% limitation using basis, 170(b}{1}{A} & (C)
Flow-through confribution from K-1, 50% limitation 6,554,002
Total contributions per return 36,867,002

B. Computations per Original Return ("AGI")
Total Income
Professional fees
Deductions not subject to 2% floor
income Distribution Deduction (should not be in computation)
Exemption (should not be in computation)
"AGI" (this is trust taxable income, § 1.681(a)-2(b)(2))
Limitation
30% of AGH

_Original Return

58,760,085
(18,808)
(372)
(12,166,111)

{100) (12,185.481)

46,574,604

(32,602,223}
13,972,381

No UBTI calculation was made, The contributions were not allocated between UBT! and taxable income.

Deduction per return (did not correctly apply § 170 rules to allocate various percentages)
Allowable 30% Contributions (this should be based on UBTH
Flow-through corndribution from K-1

Total Charitable Deduction per return {used incorrect methodology)

C. Computations par Amended Return ("UBTI")
Gross Income
Investmant Income

a. Unrelated Business Taxable Income (UBTH)

Taxes (can't reduce UBTI, but can reduce trust taxable income)
Deduction allowed per § 512(b){12}
b, "Net" UBTI {mixed UBTI and taxable trust income computations)

UBTI percentage (b / &) (used incorrect methodology)
Contribution allocated to URTI, percentage x contributions {used incorrect methadology)

UBT! 50% limitation
Unaliowahla confributions based on UBT! per § 1.681(a)

Total contributions per return (did not correctly apply § 170 rules fo allocate various percentages)

Unallowable contributions based on UBT! per § 1.681{a)

Aliowable Deduction Attributable 1o UBTI per § 681 {used incorrect methodology > 50% of UBTH}

Allowable Deduction Atiributable to Non-UBTI per § 842{c) (doublad this amount)
Total Charitable Deduction per amended return

401-Trust Computations.xls

Green v. USA
Case No. 13-CV-01237-D

13,972,381
6,554,002
20,526,383

Amended Return

58,760 0B5
47.914
58,712,171

(1,855,051)

{1,000)  {1,856,051)

56,756,120
96.67%
35,638,743

28,378,060
emees000:684

38,867,002

... {7,260,684)
29,608,318
47,914
29,654,232

401-2.2

USA000077

PX0010-0006
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The David and Barbarz Graen 1993 Dynasty Trust
200412 Form 1041
Claim - Charitable Contributions

Calculation per Examination Primary Position

08/2:3/10 owd, 0B/24/10 cwd
08/25/10 cwd, 0827110 cwd
0B/23/111 owd, 07111 cwd

0711211 owd

Alter Position B’

Contributions Basis FMV
Property confributions, 50% limit {basis) or 30% limit (EMVY, 170(b)(1) 10,873,770 30,313,000
Flow-through contribution from K-1, 50% limitation 6,554,002 6,554,002
Total contributions 17,227,772 36,867,002
Unrelated Business Income (UBI) WIP 401-2.6 & 2.12
Gross UBI per amended return 58,712,171 58712171
Deduction allowed per § 512(b)(12) (1,000) {1.000
Net UBTI (TR § 1.681(a)-2(b)1N 58,711,17 58,?11_,17’1
Trust income WIP 401-2.T
Total Income 58,760,085 58,760,085
Taxes {1,955,051)
Professional foes (18,898)
Deductions not subject to 2% floor {372)
Deduction allowed per § 512(h)(12) {1,000 (1,975,321) (1,975.321)
Trust Taxable Income (§ 1,681(a)-2(b)(2)) 56,784,764 56,784,764
v T A M S b e i s
Unrelated Business Income percentage
Net UBTI 58,711,171 58,711,171
Trust Taxable Income (§ 1,681(a)-2(b}2)) 56,784,764 56,784,764
Unrelated Business Income percentage (§ 1,681a)-2{bK2)) 103.39% 103.39%
§ 1,681(a)-2{b}2) - can't exceed 100% of taxable trust income I
Contributions allocated to Non-Business Income Basis FMV
Total payments to charity 17,227 772 36,867,002
Non-business income percentage 0.00%
Amount allocated to Non-Business Incoma (§ 6842(c)) - 0 o
Contributions allocated to Unrelated Business Income Basis Frav
Total payments to charity 17,227,772 36,867,002
Amount aliocated lo Non-Business Income _ 0 0
a. Amount allocated to Unrelated Business Income (actual) 17,227,772 36,867,002
Limitation on Contributions allocated to UBI O OB0% 0%
Net UBI 58,711,171 58,711,171
Percentage limitation (§ 170{(b}{(1}A) or (C}) 50.00% 30.00%
b. Limitation based on percentage of UBI (§ 512(b){11}) 29,355,586 17,613,351
50% of Urnrelaled Business income 29,355,580
Flow-through contribution from K-1, 50% limitation, § 170(b}{14A) 6,55@62}
Remaining 50% limitation - 22,801,584
Property contributions, 30% limit (FMV), § 170(b)}{1} {lesser of actual or 30%) (11,5-’;3,351!
Unused contributions due to limitation 5,188,232
b, Limitation based on percentage of UB1{§ 512{b)}{11}) 24,167,353
Smaller of actual payment or limitation (a or b) 401-2.4 17,227,712 401-2.5 24,167,353
401-Trust Computations.xis 401-2.3
USAQ00073
Green v. USA PX0010-0007
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Primary Position

Table 4. Worksheet for Limit on Deductions

Wheo san use this worksheet. You can use this worksheat if you magke (,amr!:dt:fe vonbibutiones durfwy U pear, angd one

Himits described m this publicaton under Limds on Deductions apply 1 you You cannot use this workshest if vou have a
chariable contribution from an earlier vear

General instructions:
®  The terars wsed in this worksneet are explained earlfier in this publication
& i your answer 1o any line 1o loss thon soro, erter zere,

valie as e E}iaiﬂ“d under Giving Froperty That Has Increased in Value In that case, enter the reduced amourt,

* For contributions of proparty, enter the propesty’s fait market value unless wou elected for were required) fo reduce the feir market

wr more of the
carryover of 3

Step 1. List your charltable contributions made during the vear,

1. Enter your contributions to 50% lmit arganizsations  (ineluds contribubone of capital gain propoerty # vou
reduced the property’s fair market value, Do not include contnbiutions of aapnat galn proparty deducted at 17,227,772
Tair rmarket value ), . . ., . L . o v s !
2. Enter your sontrbutions to S0% Smi mganwaﬁcns of c.am'tal qaln mnpam; checiucted at fai roarkel value 2
3. Enter your sontributlons {other than of capital gain property] 1o qualfied organizations thal ame noel 50% it ]
organizations | .. . O .
4, Enter your conbributions “for the use of” any qualiied orgarzation. (But do not enter here any amount that 0
must be entered on ling 6. C e e . D A . 4
5. Add lines 3 and 4, Coe D
6. Enter your contributions of capital gain property to o for the uss of any quatitied organrzaﬂen {Bui dis ot ) i)
entar hers any amott entered on line 1 or 2}, . PR, . &
Step 2. Figure your deducton for the year and your carryover to the next year,
T Enter your adjustec gross incoma | 7 58,711,171
8. Multiply fins 7 by 0.5, This Is your 50% umn . . .t a 20,355,586
Dieduet Carryover to
Contributions to 50% limit organizations this year 7 rlext year,
9. Enter the smaller of line 1 or ine B, 9 Wﬁﬁﬂﬁﬁ
10. Subtract fine & from line 1 | 0 U W o
11, Subteact ne 9 from fne 8 Ly 2azr 814 7 W f{”//w
7, /////f%’f 170 ,ﬁf,.z:«' ,:4,
Contributions nol to BO% Imit crganizations :-//"" //// / ’%j/ /
o . _
12, Add lines 1 and 2 . 12 i
13, Multiply fine 7 by 0.3, This is your 30% limit . 13 W 513 351 7 W "'
14, Subtract fine 12 from line 8 . ‘ ul A2 ? 514 *’yf;/ i /ﬁ% xff"'
15. Enter the smaliest of ine 5, 13, or 14 | LLls 2 f/’/{/fff
18, Subtract fne 15 from fine 5 , 118 %f 7 'f "”? W i
17. Subtract line 15 from fine 13 17 17, 513 35“ ’%‘Wffﬁf
7 xf"’ 7 ff/’ fff/fyf
Cantributions of capilal gain property to 50% limit orognizations f jé/
18. Enter the smallest of lne 2, 11, or 13, ,w ”ﬂw
18, Subtract line 18 from fine 2, 19 ﬁ’/f /«W%@ -
20, Subtract fine 15 from line 14 20 | 12 127,014 ffﬁf%W”
21, Subtract line 18 from line 13 L2 17,613,351 %A’f;’ ﬁﬁﬂ%m 7
ffgf%fﬁff W .
Contributions of capital gein property nat to 50% fimit / 7
?’ o
arganizations L / /?gg%
22. Multiply fine 7 by 0.2, This is your 20% limit . 22 ?2 234 777 mexf”'};;{gf
23. Enter the smallest of line 6, 17, 20, 21, or 22 7 f%mg«? i
24, Bublioact e 23 Dom Ene & | 24 !’;":’{f f Jf% ﬂ%ﬁ .ﬁﬁgf;{ffw
Step 3. Summarize your deductions and carryovers,
25. Add lines 9, 15, 18, and 23, Enter the total here and on Scheduls A [Form 1040}, 25 , WA
26. Add hnes 10, 18, 18, and 24. Enter the total here. C&r“g it forward to Schedule A next /XI// -
vear . . ) ) 26 ,«5;3? ,,f/ ] -

Green v. USA
Case No. 13-CV-01237-D
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Alternative Position B ﬂ

Table 4. Worksheet for Limit on Deductions

Who can use this workshest. You can use this worksheet if you made charitable contributions during the year, and one of mors of the
imits described I thls publication under Limits on Deductions apply to you, You cannot uss this workshest if vou have & carryoverof a
chartable contribution from an sarier yaar,

General instructions:

+ The terms used in thiz worksheet are explained earler in this publication.

|t your answer to any line Is less than zero, enter zero,

#® For conthbutions of property, enter the property’s falr market value uniess you elected {or were raquired) to reduce the fair market
valus az explalned vnder Glving Property That Has Increasad in Value. In that casa, enter the reduced amounl.

Step 1. List your charitable contributions made during the year.

1. Enmter your contributions to 50% limit organizations. (Include contributions of capital gain property i you
recduced the proporty’s falr market value, Do sot include sontributions of capltal gain pruperw deductod ot 6,554,002
tair markst value), L
2. Entar your contributions to 50% Eimii organlzaﬂﬂns 05 capttal gsain propsrty deﬂucted at faxr ma,rka vskue L2 30,313,000
3. Erter vour contributions {mher tharn of cap?ta] gsm pmperm to qua[meﬂ ofganrzamns that are not 50% limit 4]
organizations . . . . S A
4. Enter your contributions "for the use of” any quamed c»rgaﬁlzﬁtiﬁn (But do not enter here any amount that
must be entered online 8) . . . . . . M v e e 4
B oAddlnes X and 4. . . . . . . L L L 0w e e e e e e e e e e e 5
4. Enter your contributions of capital gaia property o ar for the tes of me qmﬂflﬁd nrganlzaﬂm (Fut ooy mnt 6 1]
anter hare any amount entered on line tor 2} . . . . . . . e e e e
Step 2. Figurs your dadustion for the year and your carryover to the next year.
7. Entar your adjusted gross ncome , . O 58,711,171
8. Multiply line 7 by 0.5, Thisisyaurso%hmil T .- 29,355,586
Daduct -Gsnwwm
Comtributions to 0% limit organizations ,” ” his year W/ﬂ MW#
9. Erderthe smallerofline Tortine B, . . ., . . . . . . . L2 7 6,564,002 %’
10. Subtractline @ fromline 1 . . . . . . . . . . . . .10 ff%ﬁmﬁm
11. Subtract jine @ from line & . . Ln 22, 801 SM f’ff{{/«({ff i
o yf / /
Contributians not ta 50% Fmit organizations / / f//// //,;gf‘.// ’/
12, Addfines1and 2, ., . . R . - 2 . % W/f/’l
13, Multply fine 7 by 0.3, This is your 30% it . L 17 673351 WWXW/? /ff
Y w o N
14, Subtractfine 12fromire B, . . . . . . . . . . . . ’4 T
15. Enterthe smallestof e 5, 18,0 14 . . . . . . . . . . ’{%f %ﬁ—ﬂ%’}f% yff"’
16, Subtract line 15 from fine & s e e e M,;{J@’ /’f‘f‘?
17. Subtract ine 10 from e 13 . o L 0 L o 0w e v

xf”’ /f/xf'ff ' f*"
Contributions of capital gain property to 50% limit nmanfzatmns : /'f / //
8

18, Enter the smallest of line 2, 11, 0r 13, ‘|7 B‘ES 35‘! f,ﬁ' f;’/"f

tfne 18 from lne 2, . . . .8 ffﬂWf{?f! “
2 Sumact w8 fom et | o o o o ﬁ’;‘%"%ﬁ"gﬁ"
21, Sublactina 1BREM IR 18 . . . . . . . . . . . |2 o Méf%ﬁmﬁg 7
7 fffff"fg/ %" ‘ *ff"

Cantributions of caplal gain properly pot fo B0% Imit
organizations

////
7 %
22, Wultiply line 7 by G.2. This Is your 20% fimit

e e e e e 22 ’W,«m 7 J%‘f-jﬁg%f ) }?fk
5 \ y 3 ¥ - o« . . L 2
R e o

Stap 3. Summarize your deductions and carryovers.
28. Add lnse B, 15, 18, and 23, Enter the tofal here and on Schedule A (From 1040,
28, Add linsa 10, 16, 19, and 24. Enter the fotal here. Cany 1t forward 1o Schedule A next

=
Pags 17
Hpf-R. 5
USAQ00080
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Unrelated Business Income

gh.‘{';ﬂﬁ“é‘i) 7

§681/§642(c){4) 'Wﬁf%t’fic §642(c) charitable deduction isnormally unlifnited, pm:mtagg
limitation on  {inifétions apply if a TRUST HAS UNRELATED BUSINESS INCOME;
the Charitable  ({/Biythat'excecds $1,000. THIS RULE DOES NOT-APPLY TQ ESTATES.
Dednction.
Unrelated Unrelated business income IS:
Bus{ness
Income & Gérierated by a trade or business operated by thie trust or
. incomé: generated by d trade or busincss operated. by a parmersﬁzp in
wﬁmh the trust Has an interest,
Unyelated business income usually IS NOT:
ooyt .
) by $ ., income form rents,
v i K ' income from interest,
§ mcome from royalties or
g income from annuities.
+ L
Allowable 184 TRUSE receives unrelated business incowe ttade or business income; the
Charitable allowable charitable deduction is computed in two steps.
Dedunction for : S R y
g:;fngd L “Thig dedliction allocable to the noni-businge¥¥hcorme remairis unlimited.
58
Income Fb&daducnon allocable to the unrelated !mdi or ' businesy incorite ist
Imm‘ed by the percentages that would be allowed if the deduction were
c:umputed using §1700 In making these §170 percentage linitation
computations, the unrelated trade or. - business i Income. is used-in the
- ~percentage compmatmns instead of the aﬂgusted 705§ income of the. trust.
- Continued on next page

6-25 3379-001 4B G
USA000081
Green v. USA PX0010-0010
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Unrelated Business Income, Continued =

~Example 8. Wife established a §2056(b)(7) Qualified Terminable Interest Property Trust

Unr~213ied (QTIP) for the benefit of Husband. The governing instrument requires that all
Business * income be paid to Husband for life. On Husband's death, one-half of the
Income ‘ income is payable to Son and one-half of the income is payable to 2 qualified
Computation

charity classified as a private foundation. Husband died on January 1, 1999,
During 1999, the trust received $50,000 in gross income, $31,000 in income
§ from a BUSINESS OPERATED BY THE TRUST and $19,000 of taxable

' interest. During 1999, one-half of the income, $25,000, was paid to the
charity and one-half of the income, $25,000, was paid to Son. The normal
§170 limitation for contributions to a private foundation is 20% of the
donating individual’s adjusted gross income.

£

Step ' Action - ' ' ‘
J- y 1 Cnmpuw the §642(c) unlumted charitable deduction for the amount of payment
mllc«natedi tu the non-business income using the rules of §512 and §513.

o -

Gross Unre!md Trade or Business Income 331,000 . "
Less81,000 De Minimis Amaunt, §512(5)(12) <1,000> fW
Net Unreloted Trade or Business Income ‘ $30,800 v

Total Income for year " 550,000,

Less Net Unrelated Trade or Business Income <30,000> ¥ é 7774 v 75 A
Nan-business income $20,000 W . |
MNon-business b;&*ame, £24, Ml? M i A
x. Payment to Charity 25, % $ra.000 ’ B/F éfﬁ/" ﬁ*/j
Total Income, $30,000
ﬁTﬁl’W) 4 éﬂféf?'f .

) 2 Compute the charitable deduction relating to the melaterﬁhugmess income usmg the
e §170 percentage limitations. .

¥

* Net Unrelated Trade or Bysiness Income 530,000
§170 limitation for private foundation payments x 20%
Limitation on Deduction 54,000 ¢
Totul Payment to Charity 325,000
LessMmount Allocated to Non-Business Income <10,000>

Payment Allocable to Unrelated Trade or Business Inc. 315,000

Smallfr of Payment and Limitation 56,000

"3 | The allowable charitable deduction is the sum of Steps 1 and 2,

Deducrion refated m Unrelmed Business Income 56,000
Deduction related to Non-Unrelated Dusiness Income $1¢,000 |
Toral Allowable charitable Deduction SIG a00
%
3379001 6-26 .
“-a.7
USADD0082
Green v. USA PX0010-0011

Case No. 13-CV-01237-D
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General Requirements

Income Tax The charitable deduction rules for cstates and frusts differ markedly from both
Charitabie the estate tax charitable deduction rules and the income tax charitable
Deduction for  gaduction rules for individuals. These differences are summarized below.
Estates and
Trusts
Income Tax Deduction | Estate Tax Deduction | income Tax Deduction
- on Form 1040, §170 on Form 706, §2055 on Form:1041, 5642(1:)
There are various The deduction is THE DEDUCHON s
Pprcentage - | percentage limitations unlimited. The entire mmmnm THE
Limltatmns . | based on the adjusted estate can be offset by the | ENTIRE AMOUNT OF
¥ + . ") gross income for the year. | charitable deduction, INCOME CAN BE OFFSET
' 2| For individuals, the BY THE CHARITABLE
maxinmun is 50% of the DEDUCTION,
| adjusted gross income,,
.5 | A deduction is allowcd Permissible recipients are PERMISSIBLE
i | only if the recipientisa | not Emited 1o domestic RECIPIENTS ARE NOT

domestic charity.

charities,

LIMITED TO DOMESTIC
CHARITIE,

.| May be any type of Any type of property will | THE, ﬁlﬁw
PEfmlSS tﬁfe "=, | property will qualify for | qualify for the deduction CHARITY MUST BE AN
Pre perty b .| the deduction; however, as long as the property is IIIiM QF GROSS
; i~ | the Type may atftect the included in the gross estate’ TINCOME,
! O percentage lmitations,
*Rﬂ‘as Q n f ;| The transfer to the charity | The distibution fo the THE DISTRIBUTION TO
~ T f ", j| may be for any reason. chavity must be made THE CHARITY MUST BE
conm buh q pursuant o the governing | MADE RURSUANT To
( g A instrament. ‘THE GG‘fERNmG
N ‘INSTRUMENT.
Ti me Qf 1| The payment must be The payment must THE AMOUNT MUST BE
.| made during the tax year. | eventually be made, PAID OR SET ASIDE
payment DURING THE TAX YEAR
RS OR IN THE FOLLOWING
YEARIF A SPECIAL
ELECTION IS MADE.

6-3

Green v. USA
Case No. 13-CV-01237-D

Continued on next page
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From Gross Income

Genmeral Rule  In contrast to the income tax charitable deduction for individuals, §642(c) has
a special requirement concerning the SOURCE of the charitable contribution.
¢ Section 642(c) requires that the contribution be mada FROM THE GROSS
" INCOME of the trust or estate.

Gross Income  Because the term-used in §642(c) is “gross income” instead of “DNI" or
“fiduciary accounting income,” a deduction is allowed for charitabie
contributions allocable both to capital gaifis receipts afd ordinary income

receipts,
Allocation The applicable principal and income act and the governing instrument are
Rules for used to determine the amount of gross income that is allocated to a charitable
Estates bequest. The allocation of impmwariesdepbnding on THE TYPE OF

BEQUEST, THE APPLICABLE LAW, AND THE TIMING OF
‘BAYMENTS. Listed below are different allocations using the Uniform
Prineipal and Income Act included as Exhibit 2-1.

o Typer « L Example | Uniform.Principal and ihcome Act Allocation Rule;
“...the income from tha property bequeathed or devised (o therm
B equest of respectively, less taxes, ordinary repairs, and other expanses of
S i I give Blackacre management, and operation of the property, and an appropriate
pechic to Chanrlty. portion of interest accrued since the death of the testator and of
Property faxes imposed on income (excluding faxes on capital gains)
which accrue during the period of administration”

Bequesf of A I give $100,000 | No share of income
Pecu niary 5

. to charity,

Amount Not in

Trust
“... to all other legatees and devisees, except legataes of
All other l'give 50% of | pecuniary bequests not in trust, the halance of the incoms, less
Bequests my eslate to the balance of taxes, ordinary repairs, and other expenses of
sque charity, management and operation of all property from which the estate

in proportion to their respeciive interest in the undistributed
assets of the estate computed at times of distribution on the
bagis of Inventory value.”

Continued on next page
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&=7u0

Lesson 6 o .
SV 676 =y

Charitable Deduction
Overview

Introduction The first five lessons of this course focused on (he Structure of Subchapter J,
particularly the allocation of income between the estate or trust and its
beneficiaries. In contrast, the topic of this lesson is a special §642(c) charitable
deduction that is allowed for estates and trusts, While §2055 and §2522 allow a
charitable deduction for the estate tax and gift tax and §170 allows a charitable
deduction for individuals and corporations, §642(c) includes special rules for a
charitable deduction that apply only to trusts and estates. MANY
EXAMINATIONS OF A DECEDENT’S ESTATE TAX RETURN AFFECT
THE AMOUNT OF THE ALLOWABLE INCOME TAX CHARITABLL
DEDUCTION,

Code Sections  The code sections applicable to this lesson are as follows: §642(c)(2),
§663(a)(2), §664, and §681.

Objectives At the end of this lesson, you will be able to:

L. List the §642(c) charitable deduction requirements,
2. Given a set of facts, compute the allowable §642(c) deduction.

In this lesson This lesson covers the following topics.

o _Topic - - .| SeePages
Overview 6-1
Ueneral Requirements 6-3
From Gross Income G-5
Paid or Set Aside 6-9
Pursuant to the Instrument 6-13
For A Charitable Purposc 6-14
Charitable Deduction Questions , 6-15

Continued on next page
ot 410
6-1 3379-001
USA000085
-0014
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o L00(

7.

2

THE DAVID AND BARBARA GREEN 1993 DYNASTY TRUST -
DEDUCTION UNDER IRC SEC. 512(b)(11)
2006 FORM 1041

Cash Cealnbutions Pald 1/4/2004 - +2/31/2006, and Capétal Gain praperty deducted at Tax Hasls

Cash Payments by David & Batbara Grean 1993 Dynasty Trust
Cash Paymants from K-1 - Hohl ab, Limdod Partnership
Capital Gain Property Deducied at Cost

Total Cash Coniri, Paid 1/1/2006 - 12/31/2006, and Capilal Gain property deducted at Tax Basis

»

Capital Gain Propery Deducted at Fajr Market Value - Seo altached Farms 8283

LB Nat Incoma bofore Centributon Daduction

oY
Total Income G/ - iR G %@ﬁ
State Income Tax | . 4‘

53/}?"5 / i

vy VYT P 1% e [? » . wy
C WAL 2G Ll /4/&/”( il ,"'7

16,300
19,662,476

—
19,681,776
iﬁ,ZHiOOO

52153228 7
{1.520,228) >

Daduct Hot Subject o 2% {548,199) 5
Exemption Under Sac. 5§12 /" (1,000) 1/
49,683,604
a*bﬂ_
1 Cuntrlbutions to 50% fimit organizations. fnclude Capital Gain property deducted at cost, not FMV {1) 19,601,776
2 Contributions to S0% limit seganizations of capital yaimn property deducted at FMV {2 28,211,000
3 Contributions (other than capital gain property) to qualifiad organizations not 5% limys organizations (3 0
4 Erver cartributing "lor the use of* qualified organizations {4) 0
5 Add Une 3 and fine 4 (5) o
6 Entor contributions of capital gain Praparty 10 or for use of qualified erganizations (rat on lines 1 or 2) (6) G
7 Entet UBT net income before contribution deduction 7 @ @@) .
’ (8) 24,647,502 7

8 Muttiply ina 7 by 0.5, This Iz the 50% timit

Gomﬂmslosax#m'rotgxm‘uﬁms
9 Enter the smaller of line 1 or lina @
10 Subtract fine 9 from line 1
11 Subtract lino 8 from tine 8

_ Contributions not to 50% fimit organizations
12 Add llhes 1 and 2
13 Muftily tine 7 by 0.3, This is the 30% Jimit
14 Subtract line 12 from line 8
15 Ell(orsmnihatofﬁneﬁ, 13, 0 14
16 Subtract line 15 fren line 5
17 Subtract fne 15 from line 13

Contridetions of capital gain propody ta S0% it oryanizations
18 Em«smallestoﬂinez, 11,0r13
8 Subtract tina 18 from fine 2
20 Subtract fina 15 from line 14
21 Subtrazt fine 18 from line 13

Contriturtions dﬂrp«‘fdmprmody NOT to 50% fimit organizations
22 Multipiy fine 7 by 0.2. This is the 20% limit
23 Enter the smaflest of line 8, 17, 2021, or 22
24 Subtract lina 23 from fine 6
25 Add Fines 9, 15, IB.Md?&.’m’alswnemmd«mm}on
¢

TOTAL DEDUCTION ALLOWED

Green v. USA

Ded
(e

19,681,778

(10

(11} 5,160,126 ?/

(12 :; aszns‘/

(19 1a905141v" B
{14} 0 &
(15 3 oy
(16)

(17 14,205,541 /ﬂ f ]
5,160,128 ¥~
{19) 28 £ )

(20) 0 [
21} 9735015 v A

(10} 8
21,050,679 '/

iy TG
(23) - 0y

(24) EORNRAE ) 0
(257- 24pa1902 NN

24841802

4o/ - a- ¥
fricchmenr £

USA000086

PX0010-0015
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Regs. § LéR1{a)1ic)

Estates, trusts, beneficiaries, decedents E

a nonchurrable purposs, vr (3} invested agamet the interests  this paregraph is made op the bazis of the ratio {but not in ¥
of the charitable beneficiariss, . Lxoess of 100 percent) of the amaghgletermined 1o sibpara. !

Further, if the circumsiance set forth in paragraph (a) pr  EF3PR (1) of this paragraph to the Taxable fncome of 1he
{c} of this section is applicable, the deduction fe lhmnged . UUst, deiermine 1 TRt pessonal exemg.
Income actoally pald out for charitable purposes, and is not on under section 642(h), the amable.m:cnm_um;ggm .
allowed for meame coly set aside m (o be usod for those  Hon unde Seion i"u Geabetion for dutdbuiinne
pusposes, I the ercumstance ser forh o paragraph (b) of 10 Demeric arics under section B61(a)

thas section is applicable, deductiong oy eontribtions o the

(3) The amoun for which a charitsble conibutions de. |
st may be duwallowsd The provisions of section £8] are dustion wuuld therwise be allowable ender section 642(c) #
dscussed 1n detard in §3 LOBI(a)-2 through 168161, For which iz allocable 10 unrelated business inoome as doter. e
| definition of the term “income”, see sectiog a3 and § mined in subparagraph (2) of thig paragraph, and therefoge -
i L6301, not atlowable as 2 deduction, is the amount delermined iy § c
. e et o subparagraph {2} of this pamgraph reduced by the charitable  §; |
oy T G269, 1LLSST. amued 0 D438, B9 YIn couttibutons deduction Which would be allowed under sec. 4
i e i e tion SIAWI(EL) if the trust were an organization exemp 1
» Y, § 1.681(a)2 l.hnhatiun. on chavitable contributions de- from tax under section 50 ifa) by reason of section S01¢e)(3, '
ik duction of trusts with trade or business income, (€) Examples, (17 The applicstion of this section may he .
‘E Caution: The Treasury bas nob vel amended Reg Hlustrated by the following examples, in which it is assumes :

: ?sz.ﬁmm:z b reflect changes made by L. 91~ that the Y chanty is not 5 chaitable arganization qualifying

undes section 170(b)1HA) (see subparsgraph (2) of this i
() Tu peneral. No chariisble contributions deduction s agraphk; (e .
allowable o 8 rust vader zeetng B420e) for any taxable year Example (1}, The X trust haggincome of $50,000. There 1 &
for wroounts allocable 1o the trust's unnelated business in- included in this amount a et prodit of 531000 y

eoses for the taxable year For the prpose of scotion 6814n) ration of a teade ar busiiess The rostes 15 requited to pay
the term “unrelated businss ineome” of & Fst means an faii of The (rast meome 1o « 81 ipdividual, and the balance
amount which would be computed a8 the ust's unrelated i,

; business taxable meome wnder sectien 512 wad the Rk serthed in section Y72}, The trustee pays each benefisi
‘ tions thereunder, il the trust wers organization exempi _ary $25.000, A

e

of the trust income to the fUR aRganizativn dee 3

] : Exem ar 000, Under these favis, the unrelated bosiness jn. | %

from tax under section SOL) by teason of sechion RUHGTR)] .

4 ! D tome_nl the touse (computed Before ihe eharlisbie
A For the purpose of the Computation under section 512, the contiibutions deducti
i ferm “wirelated trade or business” includes 3 wade or busi- tion S12(BUTDY is §

on which would be allowed under seo.
1 30000 P$3 1000 jeas dedluction of

¥ &

A § A EIEA Y
wess camied on by a pactnership of which  tust 15 8 mem- $1O00 allowed by 5 577 1. The deduction other-
ber, us well as one carried on by the trust itself. ‘While the wise allowable under section G4Z(c) is 525,000, the amount
charitable cogtributons deduction under section 642} is en- paid to the Y chadity. The portion ! Ity 4] slated
tirely disallowed by section G&1{ny for amounts allecable o fuginess income {eomputed as preseribed in paragraph (b){2)
“unrelated business income”, a partial deduction is.neverthe. of this section) is $15,000, that is, an am ol which bests
lexe allowed for sueh ameunts by e uperamon of SECHOR~, fhin yame ratio 15 BI5 IR a5 $30,000 bears 1o $50,000. The
512(3}(3_31}& #5 mlilﬂmmg in Pa{"‘gmléhx (b ;ullhd fe) of fhm@}' pestion altocable w the wnrejated bug 58 1G0me, gnd
section, Ths partial deduction is sy ject to the percentage ther aal 1 A wikion, 15 $15 4
limitations &mgilﬂbk: to conhibtions g; an indivigu.ui n:i!%;r o Detcioie ciallowed 4 1 dedug 0, 15 315,000 reduced by,

1 | ¢ .00 (20 percent of 330,000, the charitable contribubans
section JT0(b)(1}{A) and (B), and is nof allowed for m“ﬂﬂﬂtﬂg AEduction whieh would be aliewable wnder section

st wside or 1o be used for charitable PUIposes bt not acta- < 5 120 or 89000, Ackopry 200 (A5 807 -5 gpg
ally peid ow duiing the taxable vear, Cheritzble cantribi. MEL) fe, (s, y )

tious deductions atheiwise aliowshle under section 170, fxample (2). Assume the same facts as in example (1), "g
£

FAS(BHZY, or 64340} for comtributions & 5 Bust are nod disal- cxr:‘eplt rmf the trusies has ‘dmcsml‘wn as to the porion w‘m
lowed solely becsuse the st has warel ated business n. St income to be paid 1o each beneficlary, and the trustes
o ’ e ‘ pays B4C.000 w A and $10,000 to-the ¥ charity. The deduc-
" ' tion otherwise allowable npder section, 642(5) ¢ $10,000.
(b} Determinstion of amannts wBocable to uarelated  The parion allocable o the nnelated BUSIIESS JCOME Com
business income, In determining the amount for which # puled av prescribed ln poragraph (b)(2)} of this secrlon Is
charitable contrbarions dedustion wold otherwise be allow- $6,000, that 15, an amount which bems the saine ratio o
able wnder section 642(¢) which mre allpcahls o umrelsted 230 an0 0 530,000 chanz to $30,000. Since this amount
Lunstuicss imcome, and therefore not sllowable s 5 dedetion,  does not excesd the charitshle contributions deduction whick
the following seps are taken. would be aliowable onder section S12(b)(11) ($6,000, deter-
{1} There iz fivst determingd e amount which would be  mined a2 1 example (1)), no postion of 1t Iz Sisailowed 53 8
voinpuind a5 the [rast’s uoreluted business tynable inc deducnan, -
under sectioe 5127 the segwation: therevnde 1 The (Eng Example (3. Assume the same faete a3 in example (1)
werc an Gigenization cxempt from tax under seetion Si{a) except that the terms of the trust Jnsinument require the rus-
by 1ousnn of section SORCIY, bur withiul teking the chark .0 pay ta the ¥ charify the irust income, if any, denved
lable centributions deduction alluwed under SRCUED frum the wade or business, and fo pay to A all the st in-
FRAPH1D. come derived from other sources, The trustes peys $31,000
(2 The amount for wiich & charable contribiitions de-  to the Y charity and $15.000 1o A, The deduction otherwise
duction would ofberwise be aliowable under ssefian B42)  altewsble under section G42(c) is §31,000. Sinoe the entire

s then aliocah : gt . gm» inceme from the trade or business i3 paid to ¥ chariry, the
Araph (1) of this naragraph snd sny_ other income of the  amoum allocable fo the unrelated business incoms mzm\nlud
teuel, Unless The Tacts clearly indicate 1o the conbary, the al-  before the charitible contibutions daduction ander section
Tocation 1o the amount determined i subparagraph (13 of SIZ(bX11) 55 $30,000 (331,000 less the dedaction of $1,000
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on &k or . poss i
R;Iammd Tdmmmmm. judgmant of either a mzjonty of the Trustees or of tha

s Howm, this paragraph (c) shall not be construsd ax '

. 5 % - Yy . i

limiting the third party relizncs provisions outlined meﬁd.xaf.:sl mz;? i
paragraph (b) of this Section. : ' . Yo ’

written consent of the g Trusiess, be relicets of
;uthomy, duties, and discretion vestsd in or i posad o ol povec
Tust Agresm m!byédivﬂingmmﬁmmﬂningthaﬁammg’ :
. » e ) T '
::mnmt delegating thess potvery, authority, dutisy, nd d—lmsf mmf
«, paxfammdamrdmggnm&wﬁmmmmnhznmmnﬁngﬁpﬁag

persons intarested in thix Trst,

(e) 1er of Powere Dt : FRgilyime)
| . . = 4 A 0 : ! s An

may d.u_.‘c!:!:lm, in whole or in pare, any specific or pensral power, yduzy or
Wnﬁbmty : puwfi‘by law or by the terms of this Trust Agm:m;
Thereafer, the romaining Co-Trustees shall exerciss sl power, duty
T?p@i}gihﬂlty over such disclaimed powers, dutiss, or r::;«:panabﬂzglm .'::I
d,zsz.:lmmzr shall not, however, affect the remeining non-disclaimed :
duties, and responsibilitiss of sueh Trustss, o

o - v P
o A St 0 T €98 % e s

Any income camed by the

' Trust that is not distributed or is not .dmeﬁ 1o bz :ilmibut:d 1o or for the bensfit }:f a
Egaeﬁ:iaxydmingthﬁﬁs:alywix}whichmad,mﬁﬂfnap:ﬁadafﬁmgwhjch,fufm
income tax purposes, is deemad to have been mads during ths precading fiss] year of the Trost,

shaubcszddgtamd’bmmaapaﬁufm:pﬁmipiufth:?m St H/-2.2
. The generz] lo=ation of

&;m.‘rm: shall be the Statz of Okdzhoma, and its administration shall be conducted within the
Stete of Cklahoma, Accordingly, the laws of the Stats of D’:.iabnm& shall é'pply in construing
40/- 3,
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ISSUE PAPER - CHARITABLE CONTRIBUTIONS 33/53@ Py
Ly Vg § V
Examination Hints:

1. The trust document should be checked to see if charitable

contributions are allowed in it and if the amounts are to be paid from

income,

2. For a will the charitable bequest needs to be checked to see it it is

payable from the assets of the estate or from the income of the estate.

Amounts payable from corpus are not deductible on the Form 1041

even if the estate was not required to file a Form 706.

3. Amounts distributed from partnerships must meet the requirements

in Rev, Rul. 2004-5.

4. Excess amounts are not allowed {u be carried forward nor are they

allowed {o be included in any NOL computation.

ISSUE: What types of distributions made to a charity by a trust can qualify as a
charitable deduction.

FACTS: Truste are claiming as charitable contributions amounts in excess of
trust income. In addition they are claiming as charitable contributions amounts
from other than trust income.

LAW AND ARGUMENT: A trust or eslate is able to claim as a deduction under
IRC §642(c) any amount of the gross income, without limitation, which pursuant
to the terms of the governing instrument is, during the taxable year, paid for a
charitable purpose.

The Service has identified several common problems in this area, including:

1. double deductions (deductions for the same amounts are claimed on
both the Form 706, Estate Tax Return and on the Form 1041, Trust
Return);

# 2. deductions on the Form 1041 of amounts which were not intended to be
paid from trust income (amounts which are paid out of the corpus of the
estate, and not from the estate’s income);

3. deductions on the Form 1041 in excess of reported income;

4. deductions on the Form 1041 in excess of the amounts specified under
the will or trust document;

5. charitable contributions giving rise to net operating loss deductions; and

6, deductions on the Form 1041 of pass-through contribution amounts.

Double deductions: IRC §2055(a) (2) allows a deduction from the estate value
for amounts of the bequests, legacies, devises, or tfransfers that are paid to or for
charitable organizations. This deduction is allowable on the Federal Estale Tax
Return (Form 708). Another deduction for the same amounts is not allowed on
the Form 1041 at the time when the amounts are actually paid to the
organizations. If the estate is not large enough that it is required to file a Form

1
W/"‘h‘g!z
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708, they are not entitled to claim the specific charitable bequest on the Form
1041 uniess the bequest is to be paid tfrom current income.

Deductions not intended to be paid from frust income: Some Forms 1047 claim
charitable deductions for funds which have come from the corpus of the trust or
estate, but which the trustee deducts against trust income. This is particularly
true of some specific bequests. However, IRC §2055(a) allows deductions from
the value of the corpus of the estate for such bequests, and not from the Income
sarned by the estate. Again, if the estale is not large enough that it is required o
file a Form 706; they are not entitled to claim the specific charitable bequest on
the Form 1041 unless the bequest is to be paid from current income.

Deductions in excess of reported income: IRC §642(c) (1) sets the general rule
that for an estate or trust, “there shall be allowed as a deduction in computing its
taxable income (in lieu of the deduction allowed by section 170(a)...) any amount
of the gross income, without limitation, which pursuant to the terms of the
governing instrument is, during the taxable year, paid for a purposes specified in
section 1798{c)...." Many Forms 1041 related to estates ara being filed claiming a
deduction for the total amount which will be paid to the charitable organization
and not the amount that is actually paid from the estate's income. Yearly
charitable contributions from a trust are limited to that year's gross income,
pursuant to IRC §642(c) (1).

Deductions in excess of the amounts specified under the terms of the will or frust

instrument: Other Forms 1041 claim deductions for amounts paid to charities,
but have no specific provision in their governing instrument allowing the trustee
to make such charitable contributions. Such claimed contributions should be
disallowed as not being "pursuant to the terms of the governing instrument,”
§642(c) (1).

Regulation Section 1.642(d)-1(b) precludes a trust or estate of mcludlng in their
computation of a net operating loss any excess charitable contributions. This
means that if the monies paid to or for the charitable organization are more than
the income earned for the year, the excess is not deductible by the trust or
eslate. The estate or trust must be able to show (1) that the monies were paid
pursuant to the will or trust document, (2} that the monies paid were from income,
and {3} that if the trust or estate does have a net aperating loss that it was not
increased based upon excess charitable contributions.

Contributions of pass-through amounts: Charltable deductions are limited on an
individual's Farm 1040 and if the individual has large amounts of income the
individual may not be entitled 1o claim any itemized deduclions. The Service has
identified several cases where the charitable deduction is being claimed on the
trust and the net of the trust income is then being distributed {o the individual, In
this way the individual receives a 100% benefit of the charitable deduction. Many
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trusts are deducling as charitable contributions amounts that were distributed to
them from partnerships and S-Corporations. These amounts are not paid from
Income and should not be allowed as a deduction on the trust’s return nor are
they distributable to the beneficiary. The only exceptions to this rule would be for
ESBTs and for distributions from partnerships that Tall within the parameters of
Revenue Ruling 2004-3. g/ 2.2

Green v. USA
Case No. 13-CV-01237-D
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Rev. Rul. 2004-5, 2004-3 LR.B. 295, 2004-1 C.B, 253, 2004 WL 75769 (IRS RRU)

Internal Revenue Service (LR.S)
RS RRU

Revenue Ruling

CHARITABLE DEDUCTIONS
Published: January 20, 2004
Section 170.--Charitable, ete., Contributions and Gifis

Iz & charitable deduction under section 642(c) for a trust’s distributive share of a charjtable contribution made by
a partnership from the partnership’s gross income prohibited because the trust's governing instrument does not
apthorize the trustee to make charitable contributions?

Section §51.--Deduction for Trusts Distributing Current Income Only, 26 CFR L65)a)-1: Simple trusts;
deductions for distributions: in general, 26 CFR 1651 al-4: Charitable purposes.

Is a charitable deduction under section 642(c}) for a wust’s distributive share of a charitable contribution made by
& partnership from the parinership's gross income prohibited because the frust's governing instrument does not
authorize the trustee to make charitable contributions?

Section 652,--Inclusion of Amounts in Gross Income of Beneficiaries of Trusts Distributing Current In-
come Only

Is a charitable deduction under section 642(c) for a wust's disgibutive share of a charitable contribution made by
a partnership from the partnership's gross income prohibited because the trust's governing instrument does not
authorize the trustee to make charitable contrihutinng?

Section 681.--Limitation on Charitable Deduction

Is a chatitable deduction wnder section 642(c) for a tust's distibutive share of & charttable contribution made by
a partnership from the partnership's gross income prohibited because the trust's governing instrument does not
authorize the trustes to make charitable contributions?

Section 702.-Income and Credits of Partner, 26 CFR 1.702-]: Income and credits of pariner.

Is a charitable deduction under scetion 642(c) for a trust's distributive share of a charitable contribution made by
a partnership from the parinership’s pross income prohibited because the frust's governing instrument does not
authorize the rustee o make charitable contributions?

Section 642.-Special Rules for Credits and Deductions, 26 CFR [.642(c)-I. Unlimited deduction for amounts
paid for a chariiable purpose.

® 2010 Thomson Rewters, No Claim to Orig. US Gov. Works.
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Page 3 of

Charitable deductions, This ruling concludes that a trust is not prohibited from taking a charitable deduction
under section 642(c} of the Code for the tmsr's distributive share of a charitable contribution made by a partner-
ship from the partnership's gross income even though the trust's governing instrument does not authorize the
trustee to make charitable contributions.

Charitable deductions. This ruling conuludes that @ trust is nut prohibited from wking a charitable deduction
under seclion 642(c) of the Code for the wrust's distributive share of & charitable contribution made by a partner-
ship from the partnership’s gross income even thaugh the tst's governing instrument does not authorize the
trustee to make charitable contributions.

ISSUE

Is & charitable deduction vnder § 642{c) of the Internal Revenue Code for & tusts distribulive share of a charit-
able contribution made by 2 partnership from the partnership’e gross income prohibited because the trust’s gov-
erning instrument does not authorize the trustee to make charitable contributions?

FACTS

The governing instrument of trust TR provides that all the income is to be distributed annually to A for life and
upon A's death, TR will terminate and all the assets will pass to B. TR's governing instrwment does not authorize
the: trustee to make charitable contributions.

One of TR's assets is an interest in partmership PRS. During the taxable year, PRS coniributes cash from its gross
income to a charitable organization for a purpose specified in § 170(c). None of TR's income for the taxable year
is “unrelated business income”™ within the meaning of § 681(a). In computing its income tax for the taxable year,
TR takes into account its distributive share of PRS's income, gain, loss, deductions (including charitable contri-
butions), and credits.

LAW AND ANALYSIS

Section 642(c){1) provides that 4 trust {other than a trust subject to §§ 651 and 652} is allowed a deduction in
computing s taxable income for any amount of the gross income, without limitation, that pursuant o the terms
of the governing instrument is, during the taxable year, paid for a purpose specified in § 170{c) {detcrmined
without regard to § 170(c)H2)(A)). The deduction is in Hew of the charitable deduction allowed hy & 170(a).

A trust subject to §§ 651 and 652 is known as a simple trust. A trust that is not a simple trust is known a5 a com-
plex ost and is subject to the provisions of §§ 661-663. Section L631(a)-1 of the Income Tax Repulations
provides that & trust may be a simple trust for one year and s complex trust for another year,

Under § 631{a), the terms of a simple trust (1) provide that all of the trust's income is to be distributed currently
and (2} do not provide that any amounts are © be paid, permanently set aside, or used for the charitable purposes
specified in § 642{c). Under § 1.651(a)-4, a trust s not considered to be a trust that may pay, permanently set
aside, ur use any amount for charitable purposes for any taxable year In which the trust is not allowed a charit-
able deduction under § 642(c).

Section 702{a)(4) provides that in determining a partner’s income tax, each partner shall take into account separ-
ately the partner's distributive share of the partnership's charitable contributions (as defined in § 170(ch).

Section 1.702-1{a){4) provides that each pariner shall take imo account, as purt of the charitable conributions
paid by the partner, the partner's distributive share of each class of charitable contibutions paid by the pariner-

® 2010 Thomson Reuters. No Claim to Orig, US Gov. Works.
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ship within the partnership's taxable year. Section 170 determines the extent to which the mmount may be al-
Iowed as a deduction to the partner.

Section 1.702-1(b) provides that the character in the hands of a partner of any ilem of income, gain, loss, deduc-
tion, or credit described in § 702{a}(1) through {8} shall be determined as if that item were realized directly from
the spurce from which reallzed by the partnership or incurred in the same manner as incumed by the parmership.

Section LT2- e 1) provides that if it ts necessary to determine the amount or character of the gross income of
a partner, the partner's gross income shall include the partner’s distributive share of the gross income of the part-
nership, that is, the amount of gross income of the partnership from which was derived the partner’s distributive
share of parinership taxable income or loss (including fems described in § TU2(a)(1) through (¥)).

For a trust to claim a charitable deduction ander § 642(c} for amounts of prass income that it contributes for
charitable purposes, the governing instrument of the trust must give the trustee the authority o make charitable
contributions. This requirement is an essential slement to qualify the trust to claim a deduction for a charitable
contribution made directly by the trust. In the case of a trust's investment in a partnership, the partnership may
make & charitable contnbution from the partnership's pross income, and that income is vever available to the
trust. For federal tax pwposes, however, the trust must take into account its distributive share of the partoer-
ship's income, gain, loss, deductions (including charitable contributions), and credits, Under these circum-
stances, a trust's deduction for its distributive share of a charitable contribution made by a partnership will not
be disaliowed under § 642(c) merely because the trust's governing instrument does not authorize the trustee to
make charitable contributions. See Estate of Bluesrein v. Commiszioner, 15 T.C. 770 (1950, acq., 1951-1 C.B.
i, and Estate of Lowenstein v, Commissioner 13 TC, 694 (1949}, aeq. 1949-2 C.B, 1, aff'd sub nom, First Na-
tional Bank of Molile v. Commissioner, 183 T.2d 172 (5th Cir, 1950), reaching similar conclusions under the
statutory predecessor to § 642(c).

In the present situation, PRS's charitable contribution is made from PRS's pross income. TR is allowed a charit-
able deduction for its distributive share of this contribution, even though TR's governing instrument does not au-
thorize the tustee (o make charitable contributions. Because none of 7R's income for the taxable year would be
considered “unrelated business income™ for purpascs of § 681{u), the amount of the charitable deduction is not
Hirited vnder § 681, TR is a complex trust for the taxahle year hecanse it is allowed a charitable deduction onder
§ 642(c) for that year.

The same result would apply if TR were always a complex trust because it was not required to distnbute all its
income currently.

HOLDING

A charitable deduction under § 642(c} for a trust's distributive share of a charitable contribution made by a part-
nership from the partnership’s gross income is not prohibited even though the trust's governing instrument does
not authorize the trusiee o make charitable contributions,

DRAFTING INFORMATION

The principal author of this vevenue ruling is Charlotte Chyr of the Associate Chief Counsel (Passthroughs &

Special Industries). For further information regarding this revenve ruling, contact Charlotte Chyr at (202)
622-3080 (not a toll-free call).
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