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INTEREST OF THE AMICUS CURIAE ?

Southern Conservation Trust, Inc. was founded i8318s an organization
dedicated to conserving property throughout thetlsmstern United States. The
trust develops nature areas, provides environmegtatation, and conserves tens
of thousands of acres of land, waterways, and téduaabitat each year. One way
that the organization accomplishes its missiohrisugh conservation easements—
legal agreements between the trust and landownatpérmanently limit the use of
land in order to protect its habitat and publicogment.

The trust is interested in ensuring that consermagiasements are permitted
as Congress intended, which in turn furthers thst's ability to pursue its mission.
In the opinion below, the Tax Court upheld the IR&Cision to disallow a deduction
for Petitioners’ conservation easement. This gulilirectly impacts organizations
like the trust. Indeed, the Tax Court’s ruling Webdisincentivize landowners from
dedicating conservation easements in the firstepldmmpering the ability of

organizations like the trust to do their work.

1 This brief is filed with the consent of all pagie The undersigned counsel certify
that no party’s counsel authored this brief in vehot in part and that no party,
party’s counsel, or other person (other than theasncuriae, its members, and its
counsel) contributed money that was intended td the brief.

1
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STATEMENT OF THE ISSUE

In 2012, Petitioners donated an easement on 28 adrvaluable Alabama
property to Pelican Coast Conservancy, Inc., aiteide organization similar in
purpose to the Southern Conservation Tridgwitt v. Comm’y 119 T.C.M. (CCH)
1593, at *6 (June 17, 2020y he purpose of the donation was to preserve arndgiro
the scenic enjoyment of the land and watdd. The conveyance prohibited
Petitioners from undertaking any activity inconsmtwith the easement’s purposes.
Id. By donating the easement, Petitioners intendguldtect the easement property
in perpetuity. Id.

The deed also provided for the sharing of proceedise rare event that the
easement were ever involuntarily extinguished, agchy eminent domain. In that
case, the conservancy would enjoy its share optbeeeds, but the calculation of
proceeds would not include any increase in valtigbatable to any subsequent
improvements that Petitioners made on the propddyat *8. The deed language
on this point tracked the model language for corsg@rn easements promulgated
by the Land Trust Allianceld.

After making the 2012 conveyance, Petitioners ataira charitable deduction
for the donation on their tax returnkl. After all, Congress has declared that such
a deduction is permitted for a conservation easémmernong as the conservation

purpose is protected in perpetuity. 26 U.S.C. B3)(1), 170(h)(5)(A).
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But in 2016, the Commissioner began focusing oagalation that had been
on the books (but largely ignored) since 1986. éJnithe Commissioner’'s new
interpretation of the regulation, hypothetical preds given to a donee upon a
hypothetical condemnation must include proceedatedl to post-conveyance
improvements on the property. In one fell swodg Commissioner sought to
invalidate not only Petitioners’ deed but thousaoiisthers.

Thus, the IRS disallowed Petitioners’ deductiorg #re Tax Court ultimately
upheld that decision. The Tax Court concluded tta deduction was
impermissible “because the deed would not allotatéhe donee a share of the
proceeds in the event the property is sold follgnanjudicial extinguishment of the
easement.” Hewitt, 119 T.C.M. (CCH) 1593, at *2.The sole basis for the Tax
Court’s holding was Treasury Regulation 8§ 1.1704¢)@)(ii) (the “Regulation”).

The issue presented is whether the Regulation pumgoto apportion
condemnation proceeds is entitled to deference wiherRegulation falls beyond
the Commissioner’s expertise, contravenes the aggand purpose of Congress’
deduction, and contradicts the Commissioner’'s awigs$tanding interpretation of

the statute.

SUMMARY OF THE ARGUMENT

Congress made the policy decision to allow for xa deduction for the

donation of a conservation easement. Such a deduehcourages the voluntary
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donation of property that has important conservatialue. For a qualified real

property interest given to a qualified organizatitime statute declares that the
deduction is allowed so long as “the conservatiomppse is protected in perpetuity.”
26 U.S.C. 88 170(h)(1), 170(h)(5)(A).

The Tax Court affirmed that Petitioners intendesl ¢bnservation purpose of
their donation to be protected in perpetuity. theo words, everyone agrees that
Petitioners intended to satisfy the statute agewrit

But the Regulation, as now interpreted by the Cossimner, goes a step
further and imposes an additional, extra-statuteguirement. It requires that the
monetaryalueof a donee’s property interest increase in tandé&mawny change in
the value of the property overall, even if that mdma results from post-donation
improvements to the land by the donor. Thus, the Court held that Petitioners’
easement did not qualify for the deduction becausethe unlikely event of
condemnation, any just compensation apportiondtidadonee would not include
appreciation due to improvements to the land mgdedbitioners. According to the
Tax Court, “[t]he value of posteasement improversenday not be subtracted out of
the proceeds before determining the donee’s priopaite share.” Hewitt, 119
T.C.M. (CCH) 1593, at *19.

The Regulation was the sole basis for this holdiHgwever, the Regulation

is invalid and not subject to deference. As Retgrs correctly explained in their
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opening brief, the Regulation is procedurally deétecand therefore invalid under
the Administrative Procedure Act. But the Regolatis not entitled to deference
for another, fundamental reason as well: it dagdall within the Commissioner’s
substantive area of expertise. The allocationoofdemnation proceeds is a matter
traditionally reserved fastatelaw, and there is no indication that Congressitéel
the IRS to jettison basic principles of federalisyninvading this area.

The Tax Court’s reliance on the Regulation was atésplaced because the
Regulation contravenes the statutory scheme laidbyp@ongress. The legislature
has declared that a donor can donate a partiaéstten property, but the Regulation
requires the donor to give something more. Jughpsertant, the Commissioner’'s
new interpretation of the Regulation runs direcbntrary to Congress’ intent to
encourage conservation easements.

Finally, the Tax Court erred in relying on the Riagjon because it contradicts
the Commissioner's own interpretation of the statutscheme. The public is
entitled to predictable enforcement of statutege likese. And in this area, the
Commissioner had already recognized—through anatgulation and a private
letter ruling—that hypothetical proceeds from adtyyetical extinguishment are not
relevant to the deduction. The Tax Court erredammitting the Commissioner to
reverse course without explanation.

For all of these reasons, the Tax Court’s judgnséould be reversed.
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ARGUMENT AND CITATIONS OF AUTHORITY

l. Congress Sought to Encourage Conservation by Provity a Deduction
for Conservation Easements.

This case is about deference to an administraégelation. The threshold
guestion in such a situation is whether the regnafits within the agency’'s
substantive expertiséMartin v. Soc. Sec. Admin., Comp803 F.3d 1154, 1159-60
(11th Cir. 2018) (per curiam) (discussi@pevron, U.S.A., Inc. v. Nat. Res. Def.
Council, Inc, 467 U.S. 837 (1984))lIf it does, then courts analyze whether the
relevant statute is ambiguous and whether the aéigal is a permissible
interpretation of that statute.ld. at 1159. Even if a regulation is otherwise
permissible, the agencyisterpretationof that regulation must be reasonabdaler
v. Robbins519 U.S. 452, 461 (1997).

Here, the Internal Revenue Code allows a charitdédriction for a donation
of a real property interest when that donation is‘gaalified conservation
contribution.” 26 U.S.C. § 170(b)(1)(E)(i). Sind®76, this deduction has been
permitted even when the donation comprises songtl@ss than a fee simple
interest in the property (such as an easemddt)8 170(f)(3); Whitehouse Hotel
Ltd. P’ship v. Commr615 F.3d 321, 329 (5th Cir. 2010). This deductibas
enjoyed decades of bipartisan suppoBC Ranch II, L.P. v. Comm’'867 F.3d 547,

551 (5th Cir. 2017).
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The deduction “creates an incentive for taxpayersldnate real property
interests to nonprofit organizations and governmentities for ‘conservation
purposes.””Kaufman v. Shulma®87 F.3d 21, 23 (1st Cir. 2012) (quoting 26 U.S.C
8 170(h)(1)(C)). The deduction is statutorily permitted so longlase criteria are
satisfied: it is a contribution of a 1) qualifieeal property interest, 2) made to a
gualified organization, 3) for conservation purmse€6 U.S.C. § 170(h)(1). The
only criterion at issue here is the third—whethke tcontribution was made
“exclusively for conservation purposesSee id.

Regarding this exclusivity requirement, the stasutaly limitation is one of
duration: the donation is considered exclusivéosg as the conservation purpose
Is protected in perpetuityd. § 170(h)(5)(A). Thus, a grant with a right of eesion
would not satisfy the statute.

Of course, there are rare instances in which aetgation purpose could be
negated by some external occurrence beyond theotaitthe donor and donee.
For example, the parties cannot prevent the govenhifnom later condemning the
property through its power of eminent domain. Natter; so long as the donee’s
proceeds from the condemnation are used “exclysfeelconservation purposes,”
the statute is still satisfied. In other wordsse¥ a judicial proceeding extinguishes
the conservation restrictions on a parcel at soonat [ the future, everyone agrees

that the original contribution can still be deemiedoerpetuity” so long as the donee
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uses its ultimate proceeds for conservation pugoSeeTreas. Reg. 8§ 1.170A-
14(9)(6)(1).

That should have ended this case. But the Cononissno longer likes
conservation easements. As one Tax Court judgefaty explained, conservation
easements have become “to the Commissioner whig ateto Bertie Wooster: It
iIs no use telling me there are bad aunts and gootsa At the core, they are all
alike. Sooner or later, out pops the cloven hoé&djagopalan v. Comm'iT.C.M.
(RIA) 2020-159 (Nov. 19, 2020) (internal quotatmmitted).

Thus, the Commissioner has, of late, earnestlglsito disallow conservation
easements throughout the country. This appeaérelgnone in a long line of cases
in which the Commissioner has sought to use hes-making authority as a sword
to further his idiosyncratic distaste for what Caessg has allowedSee, e.g.Pine
Mountain Pres., LLLP v. Comm'978 F.3d 1200 (11th Cir. 2020xhampions
Retreat Golf Founders, LLC v. Comm959 F.3d 1033 (11th Cir. 2020).

Nevertheless, in this case, the Tax Court bliradlgepted the Regulation as
binding and followed the Commissioner’'s lead. Twé&s error.

[I.  The Regulation Is Not Entitled to Deference Beause It Fails atChevron
Step Zero.

By providing for the charitable deduction in Sentib/0, Congress declared
that a conservation easement is proper so longeasdnservation purpose of the

donation is protected in perpetuity. Congress i address the valuation of
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interests among various stakeholders. This isuaqgdrising, since issues regarding
proportionate value between ownership interesteah property are governed by
state law. In particular, states have traditignalecided how condemnation
proceeds are apportioned.

Thus, Congress would not have expected the Conmmmmsisito promulgate
regulations purporting to dictate the ownershiphtsgamong individuals with
varying ownership interests in property; that appoment is supposed to be
determined by state judges and juries. Yet, thguReion takes that role away from
the states and instead declares that a deductionlysallowed if proceeds are
apportioned athe Commissionewants them to be.

That Regulation is not entitled to deference beeatisfalls beyond the
Commissioner’s substantive expertise. The thresheduirement for deference—
sometimes termedChevronStep Zero?’—is that the rule falls within the agency’s
substantive expertise.

This step has always been implied in any analyistggyency deference. After
all, deference “is premised on the theory thatatugt’s ambiguity constitutes an
implicit delegation from Congress to the agencfiltan the statutory gaps."FDA

v. Brown & Williamson Tobacco Corgb29 U.S. 120, 159 (2000). But Congress

2 See, e.gMartin, 903 F.3d at 1159-6@ass R. Sunstein, Chevr&tep Zerp92
Va. L. Rev. 187 (2006).
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does not give agencies carte blanche to add whratiee want to a statute. Thus,
“[a]n agency has no power to ‘tailor’ legislation bureaucratic policy goals by
rewriting unambiguous statutory termdJtil. Air Regulatory Grp. v. EPAS73 U.S.
302, 325 (2014). This is what the Supreme Courd Haemed “the core
administrative-law principle”: that an agency nmt change legislation “to suit its
own sense of how the statute should operale.’at 328;see also Adams Fruit Co.
v. Barrett 494 U.S. 638, 650 (1990) (“[l]t is fundamentahtian agency may not
bootstrap itself into an area in which it has nasgliction.”).

In fact, the Supreme Court has specifically apptiad principle to the IRS
Commissioner. Iiing v. Burwel] 135 S. Ct. 2480 (2015), the Court invalidated an
IRS rule that made tax credits available undeiPigent Protection and Affordable
Care Act. Although the government argued that HR€ rule was entitled to
deference, the Court rejected that notion becalbselRS “has no expertise in
crafting health insurance policy of this sortd. at 2489. The Court explained that
“had Congress wished to assign that question tagemcy, it surely would have
done so expressly.id.

The Supreme Court recently reaffirmed this prireiplKisor v. Wilkie 139
S. Ct. 2400 (2019). There, the Court reiterated deference is unwarranted when
“an interpretation does not reflect an agency'fiautative, expertise-based, fair, or

considered judgment.”ld. at 2414 (internal quotation and alteration omikted
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Justice Kagan explained that “the agency’s inteégbien must in some way
implicate its substantive expertiselfd. at 2417. In other words, “the basis for
deference ebbs when the subject matter of the #igpudistant from the agency’s
ordinary duties.”ld. (internal quotation and alterations omitted).

Notably, the Court explained that “[sJome interpretissues may fall more
naturally into a judge’s bailiwick.ld. The Court gave the particular example of “a
simple common-law property term.fd. (citing Jicarilla Apache Tribe v. FERC
578 F.2d 289, 292-93 (10th Cir. 1978)).

This principle—that federal agencies deserve neréate outside their area
of expertise—is particularly important for matteraditionally governed by state
law. Rights in real property are created unddedtav, and an agency of the federal
government has no authority to reallocate the ptgpmterests of parties by
regulation. See, e.g Aquilino v. United State863 U.S. 509, 512-13 (1960). It has
long been the rule thatate lawdefines a taxpayer’s property interest, with te t
consequences of those interests dictatef@tgral law United States v. Nat'| Bank
of Commerced72 U.S. 713, 722 (1985). That is, a federaktakute “itself creates
no property rights but merely attaches consequeriedsrally defined, to rights
created under state lawlJnited States v. Crafe35 U.S. 274, 278 (200Xee also
Drye v. United States628 U.S. 49, 58 (1999) (“We look initially to tgalaw to

determine what rights the taxpayer has in the ptgphe Government seeks to
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reach, then to federal law to determine whethetdkpayer's state-delineated rights
gualify as ‘property’ or ‘rights to property’ withithe compass of the federal tax lien
legislation.”). In other words, “[s]tate law creatlegal interests and rights. The
federal revenue acts designate what interests ghtsti so created, shall be
taxed.” Morgan v. Comm’y 309 U.S. 78, 80 (1940kee also United States v.
Mitchell, 403 U.S. 190, 197 (1971)nited States v. Smitii68 F. App’x 926, 931
(11th Cir. 2019) (per curiamiustin & Laurato, P.A. v. United Statés39 F. App’x
957, 961 (11th Cir. 2013) (per curiam).

As relevant here, the distribution of proceeds ugatinguishment of a
property right is a matter traditionally reservext $tate law. See, e.g.Texas v.
Figuerog 389 F.2d 251 (5th Cir. 1968) (per curiam) (afimga 50% distribution
of proceeds to a surface rights owner under Texas; United States v. 403.15
Acres of Land316 F. Supp. 655, 657 (M.D. Tenn. 1970) (lookimgennessee law
to distribute a condemnation award from a fedexahg).

The Commissioner does not have the expertise t&rmete property rights
under the states’ varying schemes for apportionmeat example, under Alabama
law (which would apply to Petitioners’ easementthis case), the court or jury
determines the apportionment and distribution afdmmnation proceeds among
those with an interest in the properrummond Coal Co. v. State48 So.2d 430,

431 (Ala. 1989)State v. Ward706 So.2d 1248, 1250 (Ala. Ct. App. 1997)n all
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cases where property taken for public use is intiplal ownership, each of the
owners of an interest in the property has a comeding right to share in the award.
The award is thus apportioned in accordance wighréspective interests of such
owners.” Harco Drug, Inc. v. Notsla, Inc382 So.2d 1, 3 (Ala. 1980). Because “the
funds derived from condemnation stand in lieu o tands condemned,” the
proceeds “must be fairly apportioned so as to faarand protect all such interests.”
Brugh v. White103 So.2d 800, 805 (Ala. 1957)hus, the factfinder must determine
“the adjudicated valuation of their interestCity of Dothan v. Wilkesl14 So.2d
237, 240 (Ala. 1959).

The Regulation, however, takes that issue outefdbtfinder’'s purview and
places it in the Commissioner’'s hands. Accordmghe new interpretation of the
Regulation, the value of the donee’s interest nmostease in a predetermined
amount along with any appreciation over time—retgmsl of whether the donor
spends money, time, and effort to improve the pritypefter the donation.

Moreover, the Commissioner’s attempt to conferapprty interest in a donee
greater than what the donor granted under staténdeaconstitutional implications.
U.S. Const. amend. V (“No person . .. shall berded of life, liberty, or property,
without due process of law; nor shall private propde taken for public use,
without just compensation.”); Ala. Const. art. X8, 235 (ensuring that upon a

condemnation an owner of an interest in property ceive just compensation).
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If the Tax Court’s reliance on the Regulation wepheld, the Regulation would
require Petitioners to give up just compensationtich they are otherwise entitled.
By the same token, the Regulation could grant threed an interest in the donor’'s
property greater than what the donee would recender state law. There is no
indication that Congress intended the Commissitmpromulgate regulations to do
So.

In essence, Congress did not leave a “gap” foCibmamissioner to fill. The
Commissioner’s promulgation of the Regulation wesond his “unique expertise”
and does not reflect the agency&pertise-based, fair, or considered judgment’™—
and is therefore not entitled to deferen@ee Kisor139 S. Ct. at 2414 (emphasis
added; internal quotation and alterations omitted).

The Tax Court erred in assuming that the Commissianin the best position
to allocate proceeds upon a judicial extinguishnoéiain easement. That is not how
administrative deference works. As the SupremetGaid inKing, “[t]his is not a
case for the IRS.” 135 S. Ct. at 2489. Indeed:

Expert discretion is the lifeblood of the admirasive process, but

unless we make the requirements for administradotgon strict and

demandingexpertise the strength of modern government, can become

a monster which rules with no practical limits cis discretion.

Congress did not purport to transfer its legiskatipower to the

unbounded discretion of the regulatory body.

Burlington Truck Lines, Inc. v. United Stat&1 U.S. 156, 167 (1962) (internal

guotations and citations omitted).
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[ll.  The Regulation Is Not Entitled to Deference Beause It Is Contrary to the
Statutory Language and Congressional Intent.

The Regulation is also not entitled to deferenceabse it contravenes the
deduction as permitted by the legislatéirét. is “Congress, not the Commissioner,
[which] prescribes the tax laws.Dixon v. United States381 U.S. 68, 73 (1965).
Thus, “the rights of the taxpayer are defined by $katute, which establishes the
standard by which such rights must be measuréa.fe Quality Stores, In¢693
F.3d 605, 619-20 (6th Cir. 2012gVv’d on other grounds sub. nom by United States
v. Quality Stores, Inc572 U.S. 141 (2014). Simply put, “a promulgaledasury
regulation has no power to alter a statute Congeessted.” Id. at 620;see also
Ernst & Ernst v. Hochfelder4d25 U.S. 185, 213 (1976) (“The rulemaking power
granted to an administrative agency charged wighatiministration of a federal
statute is not the power to make law.”).

A. The Regulation contravenes the plain languagbefstatute.

The relevant statute merely requires that the awasien purposeof a
donation be protected in perpetuity—it says notlabgut the economic value of the
conveyance. As the Tax Court has previously aclkedged, the statute “contains

no further specific guidance as to when a contidoubf a qualified real property

3 No appellate court has addressed the validithefRegulation. The Tax Court’s
decision made passing referenc BBM-Rose Hill, Ltd. v. Commission@00 F.3d
193 (5th Cir. 2018), but in that case the Fifthc@it specifically declined to address
the issue.ld. at 209 n.8.
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interest that is protected in perpetuity will beleisively for conservation purposes.”
Glass v. Comm;r124 T.C. 258, 277 (20053ff'd, 471 F.3d 698 (6th Cir. 2006).
Thus, as stated in the decision below, “[tjhe s$&ats silent as to the effect of a
possible extinguishment of the conservation easemétewitt, 119 T.C.M. (CCH)
1593, at *16.

Yet the Commissioner’s interpretation of the Retjotarequires thelonegto
receive extinguishment proceeds attributable to ianyease in the value of the
improvements on the property owned by tlomor. This regulatory interpretation
of the statute directly conflicts with the congilesal requirement that the donee
only be entitled to the “interest” in property thiis given at the time of donation.
Notably, even some of the Tax Court judges havegeeed as much. See
Oakbrook Land Holdings, LLC v. Comm¥¥- T.C. ---, 2020 WL 2395992 (May 12,
2020) (Toro, J., concurring) (explaining that thegRlation is an unreasonable
interpretation of the statute and therefore inyalegppeal docketedNo. 20-2117
(6th Cir. Nov. 16, 2020)*Whatever the purpose of a contribution, that psgpmay
not be invoked to require the donor to give theadpras a precondition to receiving
a deduction for his contribution, a right to re@eaompensation properly attributed
to the real property interest that the Code perthgsdonor to retain.’ld.

Further, the congressional intent is evident. dh&fters of the statutory

provision were concerned with whether the conva@sagiurpose would “in practice
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be carried out’—not with whatever possible benaftilonor might receive in the
future if a hypothetical condemnation ever occurrdeH.R. Rep. No. 95-263, at
30-31 (1977). Thus, the few courts that have amalythe “perpetuity” requirement
have only questioned whether the conservaiamposewould continue. See, e.g.
Simmons v. Comm’88 T.C.M. (CCH) 211 (Sept. 15, 2009) (“A restioct granted
in perpetuity on the use of the property must bgeldaupon legally enforceable
restrictions that will prevent uses of the retaimeigrest in the property that are
inconsistent with the conservation purposes ottribution.”),aff'd sub. nonby
Comm’r v. Simmon$46 F.3d 6 (D.C. Cir. 2011).

The United States Claims Court addressed this issiELennan v. United
States24 Cl. Ct. 102 (1991gff'd, 994 F.2d 839 (Fed. Cir. 1993). There, taxpayers
contributed a scenic easement to a conservancyrowvided that the easement
would revert upon condemnation of the underlyingpgirty (and any compensation
would be payed to the taxpayerdyl. at 104. Notwithstanding that condition, the
court held that the contribution was exclusively donservation purposes because
the conservancy acquired the easement in furtheraints established preservation
goals. Id. at 107.

By contrast, the new interpretation of the Regalatengrafts an additional
requirement that cannot be found anywhere in thtitgt. The Tax Court erred in

blindly following the Regulation without stopping &sk whether the Regulation is
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consistent with the statutory scheme laid out bygess. See Oakbrook Land
Holdings 2020 WL 2395992, at *19 (Toro, J., concurringJiitier Chevron
Treasury is entitled to draw lines on the page ey by Congres<hevrondoes
not give Treasury legislative authority to subséata different page for the one
Congress enacted into law.”).

It is undisputed that the Commissioner has widerdison in applying
ambiguous provisions of the Internal Revenue Codit the Commissioner’s
“discretion” does not equate to authority to ad¢h® Code on a whimSee W. Co.
of N. Am. v. United State323 F.3d 1024, 1033 (Fed. Cir. 2003). Givenetkglicit
limitations provided by Congress on permissible ssowation easements, this
Regulation’s “treatment of this statute is not ateipretation but a rewrite.'See
Ind. Mich. Power Co. v. DOEBS8 F.3d 1272, 1276 (D.C. Cir. 1996).

For that reason, the Regulation is entitled to ateeknce. The applicable
statute is not ambiguous, and therefore the defergypically afforded to agency
interpretations of ambiguous statutes is inappleabBee, e.gReese Bros., Inc. v.
United States447 F.3d 229, 237 (3d Cir. 2006). “[l]f the meanof the statute is
clear,” courts “have the responsibility to apple ttatute as written, not to defer to
a contrary regulatory interpretation.Robinson v. United State835 F.3d 1365,

1372 (Fed. Cir. 2003).
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The Regulation’s singular focus on a remote chasfca future economic
benefit to the donor simply goes beyond the stagutanguage—which only
requires that the conservation purpose be protecteerpetuity. By preserving the
conservation purpose here, Petitioners’ deed ditl tte Commissioner can
reasonably demand to prevent uses of the propéntiessistent with conservation
purposes.”See Simmon$46 F.3d at 10 (internal quotation omitted). tfie extent
the Regulation requires something more, it is iilval

B. The Regulation contravenes congressional inteehcourage
conservation easements.

The Tax Court’s cabined approach to the charitdb@iction also ignores the
fact that conservation easements “provide a geberadfit to society by restricting
the donor’s full use of the property and therebgsprving in an undeveloped state
uniquely scenic land, buildings, and natural resesyr’ Stanley Works &
Subsidiaries v. Comm'r87 T.C. 389, 399 (1986). Improperly restrictitige
deduction would contravene Congress’ recognitioat time preservation of our
country’s natural resources and cultural heritagaraportant and that conservation
easements play an important role in this presematbeeS. Rep. No. 96-1007, at
9 (1980);see alsoStephen J. SmallThe Tax Benefits of Donating Easements in
Scenic and Historic Property? Real Est. L.J. 304, 305 (1979) (explaining that

Congress “made the basic policy decision that teegyvation of historic property
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Is a worthy goal and one that is appropriate tmarege through the medium of the
tax code”).

Further, the Tax Court’s interpretation ignores firacticalities involved in
these transactions. A donee has no rights beydrad the donor chooses to give.
The donee accepts what it is given, at the timign@fdonation—and that is what is
negotiated. The donee has no interest in subsedoemrase in value due to
improvements that the donor may make on the prg@dter the donation has been
completed. The Tax Court’s holding interferedhattprocess and requires the donor
to give something more than either the donor odinaee has the right to expect.

And of course, the Commissioner’s recent emplasisyper-technical issues
is not for the benefit of land trusts. For examphe hypothetical proceeds that may
result from hypothetical condemnation is of no imio the donee—whose interest
IS in conserving the land. If anything, the Consroser’s about-face has harmed
land trusts and required them to incur additiomaitg in trying to keep their forms

up to date. That was certainly not Congress’ inten
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IV. The Commissioner’s Interpretation of the Reguldion Is Not Entitled to
Deference Because It Contradicts His Longstandinghterpretation of the
Statute

A. Consistency is important.

Even if the Regulation were within the Commissionigeneral expertise, that
does not mean that his interpretation of the Reigulanecessarily controls.
Agencies have a special obligation to provide mtadhility and stability.

To that end, an agency'’s interpretation museaofits “fair and considered
judgment.” 139 S. Ct. at 2417 (quoti@dristopher v. SmithKline Beecham Corp.
567 U.S. 142, 155 (2012)). A court should dedmdefer, for example, to a merely
“convenient litigating position” or to a new integbation that creates “unfair
surprise” to regulated partiedd. at 2417-18see also U.S. Freightways Corp. v.
Comm’r, 270 F.3d 1137, 1139 (7th Cir. 2001) (rejecting tGommissioner’s
proffered interpretation based on “the lack of asgund basis behind the
Commissioner’s interpretation, coupled with a laok consistency on the
Commissioner’s own part”).

Here, the plain language of the Regulation do¢sddress post-conveyance
improvements. It does not contemplate change apegty value at all, which is
perhaps an implicit recognition that those issues reot in the Commissioner’s

bailiwick. Indeed, the Commissioner’s early arguiseregarding the requirement

21



USCAL1 Case: 20-13700 Date Filed: 12/17/2020 Page: 31 of 39

were solely focused on tlgiration of the conveyance rather thealuegiven to the
donee. See Stotler v. Comm™®3 T.C.M. (CCH) 973 (June 4, 1987).

It was not until 2016, in the course of litigatiotiat the Commissioner
asserted for the first time thatalue is relevant toduration suggesting that
hypothetical proceeds must include the value of-poaveyance improvements in
order for the easement to be deemed “in perpéetuifihe problem is that the
Commissioner had long relied on a different intetation of the perpetuity
requirement. The Tax Court erred in acceptingrnikisfound interpretation without
any explanation for the change in position.

B. The Commissioner’s newfound interpretation cadghitts the “remote
event” regulation.

The Commissioner’s interpretation requiring theueabf post-conveyance
improvements to be given to the donee violateshemaoegulation. At the same time
he promulgated the Regulation here, the Commissi@igo promulgated a
regulation stating that a deductionnist disallowed based on “the performance of
some act or the happening of some event, if ol#te of the gift it appears that the
possibility that such act or event will occur isremote as to be negligible Treas.
Reg. 8 1.170A-14(g)(3) (the “remote event” regulaji

Here, the Commissioner’s theory rests on the assamfhat improvements
will be made on the propergnd that judicial extinguishment will occluand that

Petitioners will seek to deduct the cost of therowements from the proceeds. This
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hypothetical chain of unlikely events is insufficteo disallow the deductionSee,
e.g, Simmons646 F.3d at 10 (“Simmons’s deductions cannotiballdwed based
upon the remote possibility L’Enfant will abanddreteasements.”)Jnited States
v. Leonhardt No. 74-253-Orl-Civ-Y, 1976 WL 1046, at *5 (M.Dl& Mar. 31,
1976) (“[T]his Court finds that the possibility tife Trustee exercising his power of
invasion here is so remote as to be negligiblelildeed, the undersigned are not
aware of any situation in which conserved propbay been improved and been the
subject of a taking.

Further, the remote event regulation reflects atmwal reality: even when
parties intend for a donation to be perpetual glage certain circumstances that are
out of the parties’ control. A tax deduction sltbnbt be disallowed merely because
one of those thingmight happen in the future. Yet, the Tax Court ignoreig t
regulation altogether—and instead credited the Cissioner’s interpretation of the
proceeds Regulation based on an entirely hypo#iatiwin of unlikely events.

C. The Commissioner’s newfound interpretation caditts his 2008
private letter ruling.

Exacerbating the problem, the Commissioner hacgtaiprivate letter ruling
in 2008 that embodied the prevailing interpretatioin the statute—meaning,

proceeds could be divided without regard to anyngbkain value of the property

4 To the extent that the Commissioner believes the tegulations can be
harmonized, he has never proffered such an exjptemat
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subsequent to the conveyance. I.R.S. P.L.R. 208B8{Sept. 5, 2008). In that
ruling, the Commissioner approved a proposed coatien easement that would
subtract increased value due to improvements filtognproceeds received by the
donee. Specifically, the Commissioner ruled that ¢onservation purpose would
still be deemed in perpetuity even if the easemane judicially extinguished and
even if the proceeds received by the donee wereesebby “an amount attributable
to the value of a permissible improvement made n@rs.” Id.

Because this interpretation was neither plainlgmeous nor inconsistent with
the regulation, it should have been controllingh@ proceedings belowSee Auer
519 U.S. at 461. The Tax Court erred in holdinweowise.

Notably, although private letter rulings are bhatding, courts often rely on
them as reasoned interpretations of a statBee, e.g.Hanover Bank v. Comm’r
369 U.S. 672 686-87 (1962pavis v. Comm’y 716 F.3d 560, 569 n.26 (11th Cir.
2013). Private letter rulings are important irsthegard because they “reveal the
interpretation put upon the statute by the agemeyged with the responsibility of
administering the revenue lawsHanover Bank369 U.S. at 686. Thus, adherence
to private letter rulings is indicative of an aggsaeasoned approach to an issue of
statutory interpretationSee, e.g.Taproot Admin. Servs., Inc. v. Comn®8i79 F.3d
1109, 1113 1119-20 (9th Cir. 2012Yells Fargo & Co. & Subsidiaries v. Comm’r

224 F.3d 874, 886 (8th Cir. 2000)olpaw v. Comm;r47 F.3d 787, 794 (6th Cir.
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1995). A private letter ruling interpreting a sii&t prior to litigation is a significant
indication of how an agency truly interprets thatste. See Estate of Spencer v.
Comm’r, 43 F.3d 226, 234 (6th Cir. 1995) (finding a poad private letter ruling to
be “significant” and explaining “the fact that tHeS has done an about face since
1986 makes us even more reluctant to adopt theirpretation of this statute”).

On the other hand, the fact that the Commissichangedis position from
a private letter ruling is likewise importantf. Atchison, T. & S.F.R. Co. v. Wichita
Bd. of Trade 412 U.S. 800, 807-08 (1973) (explaining that attled course of
behavior embodies the agency’'s informed judgmemt &reates “at least a
presumption that [Congress’] policies will be cadriout best if the settled rule is
adhered to”). In that situation, the private lettding is “persuasive authority” for
refuting the newfound positionGlass 471 F.3d at 709, 71%ge also Ford Motor
Co. v. United Stateg68 F.3d 580, 592 n.4 (6th Cir. 2014) (noting diecrepancy
between a private letter ruling and the argumewaaced in litigation)ABC Rentals
of San Antonio, Inc. v. Comm’t42 F.3d 1200, 1207 n.5 (10th Cir. 1998) (simyjlar
Estate of Clayton v. Comm'976 F.2d 1486, 1499 (5th Cir. 1992) (similar).
“Although the Commissioner is entitled to change imind, he ought to do more
than stride to the dais and simply argue in theosji@ direction.” Transco Expl.

Co. v. Comm’y 949 F.2d 837, 840 (5th Cir. 1992).

25



USCAL11 Case: 20-13700 Date Filed: 12/17/2020 Page: 35 of 39

This is a well-established principle of administratlaw. See, e.gl.N.S. v.
Cardoza-Fonseca480 U.S. 421, 446 n.30 (1987). Deference to geney is
“unwarranted when there is reason to suspect ligaagjency’s interpretation does
not reflect the agency’s fair and considered judgnu the matter in question,”
such as “when the agency’s interpretation conflietth a prior interpretation.”
Christopher 567 U.S. at 156see also Tax & Accounting Software Corp. v. United
States 301 F.3d 1254, 1261 (10th Cir. 2002) (“[G]iver tiRS’s changing position
on this issue, we believe that deference is ingpmate here.”).

Given the Commissioner’'s longstanding interpretatiof the statutory
perpetuity requirement, his newfound interpretatbthe Regulation is not entitled
to deference. The Commissioner provided no refmonis changed interpretation
from 2008 and no evidence that would justify a g®aim circumstancesSee Encino
Motorcars, LLC v. Navarrpl36 S. Ct. 2117, 2125-26 (2016) (explaining thén
an agency changes its position, it must “displayar@mness that it is changing
position” and “show that there are good reasongi®mnew policy”);Motor Vehicle
Mfrs. Ass’n v. State Farm Mut. Auto. Ins. C&#63 U.S. 29, 57 (1983) (“An agency’s
view of what is in the public interest may changgher with or without a change in
circumstances. But an agency changing its coursst raupply a reasoned

analysis.”).
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This failure is all the more important when a prioterpretation has
“engendered serious reliance interestS8e FCC v. Fox Television Stations, |nc.
556 U.S. 502, 515-16 (2009). Here, the Commissismeevious interpretation was
not only relied upon by the Petitioners in thisechat also by countless other donors
and donees—including the Southern Conservationt.Trus

Courts are reluctant to enforce such “an impromggading that is not
compelled and would defeat the purpose of the tetdtiKaufman 687 F.3d at 27.
For this reason as well, the Tax Court’s reliancetloee Regulation should be
rejected.

CONCLUSION

For the foregoing reasons, the amicus curespectfully suggests that the
decision of the Tax Court should be reversed aisdntiatter remanded for trial.
This 17th day of December, 2020.

/s/ Vivian D. Hoard

Vivian D. Hoard

Georgia Bar No. 358119
vhoard@foxrothschild.com
FOX ROTHSCHILD LLP
999 Peachtree Street, N.E.
Suite 1500

Atlanta, Georgia 30309
(404) 962-1000 Felephone
(404) 962-1200 +acsimile

Kip D. Nelson
North Carolina Bar No. 43848
knelson@foxrothschild.com

27



USCAL1 Case: 20-13700 Date Filed: 12/17/2020 Page: 37 of 39

28

FOX ROTHSCHILD LLP

230 North EIm Street

Suite 1200

Greensboro, North Carolina 27401
(336) 378-5200 Felephone

(336) 378-5400 +acsimile

Counsel for Amicus Curiae



USCAL11 Case: 20-13700 Date Filed: 12/17/2020 Page: 38 of 39

CERTIFICATE OF COMPLIANCE

In compliance with Federal Rules of Appellate Raae 29(a) and
32(a)(7)(B)(i), the undersigned counsel herebyifoestthat this Brief is typed in 14-

point Times New Roman and contains 6,199 words.

/s/ Vivian D. Hoard
Vivian D. Hoard

29



USCAL11 Case: 20-13700 Date Filed: 12/17/2020 Page: 39 of 39

CERTIFICATE OF SERVICE

This is to certify that | have caused a true amlect copy of the foregoing
to be served via the Court’'s CM/ECF system, whiadllssend notification of
such filing to all counsel of record as follows:

Michelle Abroms Levin
Sirote & Permutt, P.C.

305 Church Street SW, Suite 800
Huntsville, AL 35801

Gregory P. Rhodes
Sirote & Permutt, P.C.
2311 Highland Avenue South
Birmingham, AL 35205

Sherra Wong
Ivan Dale
U.S. Department of Justice
Tax Division, Appellate Section
950 Pennsylvania Avenue NW
Washington, DC 20539

This 17th day of December, 2020.

/s/ Vivian D. Hoard

Vivian D. Hoard

Georgia Bar No. 358119
vhoard@foxrothschild.com
FOX ROTHSCHILD LLP
999 Peachtree Street, N.E.
Suite 1500

Atlanta, Georgia 30309
(404) 962-1000 Felephone
(404) 962-1200 +acsimile
Counsel for Amicus Curiae

30



